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In August 2010, Mark V. Hurd resigned as Chairméanhe Board and CEO of
Hewlett-Packard Company (“HP”) amid allegationst the, among other things, engaged
in an inappropriate relationship with former HP tantor, Jodie Fisher. A few months
earlier, Fisher retained attorney Gloria Allreddtaft a letter to Hurd (the “Allred Letter”
or “Letter”) to apprise him of Fisher’s claims agst him and HP arising from his alleged
misconduct. The national media learned of thedrethd stories began to swirl about its
connection to Hurd'’s resignation from HP.

In November 2010, an HP stockholder, Ernesto Egaintled an action in this
Court pursuant to ®el. C.§ 220 seeking to obtain certain books and records frdn H
related to the handling of Hurd’s resignation, utthg the Letter. Both Plaintiff and HP
agree that the Letter is not confidential and thklip’s right of access to nonconfidential
documents in proceedings before this Court justifite public disclosure. Hurd and
Fisher, however, contend the Letter contains tpeivate personal information and,
therefore, should be kept confidential.

On January 21, 2011, | granted Hurd’s motion tervene in this action to show
good cause why the Letter should remain under skalthis regard, Hurd asserts that
California law applies and it provides six sepamgteunds for his claim of good cause.
Having carefully considered each of these grounus far the reasons stated in this

Opinion, | hold that Hurd has not carried his burd® demonstrate good cause.

1 8Del. C.§ 220.



Therefore, subject to a narrow exception discussdow, | order that the Allred Letter

be unsealed.

l. BACKGROUND
A. The Parties

Plaintiff, Espinoza, is a beneficial owner of HRvooon stock Defendant, HP, is
a Delaware corporation and global provider of patdu technologies, software,
solutions, and services to individual consumersglsand medium-sized businesses, and
large enterprises, including customers in the guwent, health, and education secfors.
Third-Party Intervenor, Hurd, is the former CEOe$tdent, and Chairman of the Board
of Directors of HP. After resigning his posts at HP, Hurd joined QeaCorporation

(“Oracle”), becoming one of its two presidents angiember of its board of directors.

Compl. for relief pursuant toBel. C.8 220 (“Complaint”) T 12.
3 ld. T 13.

4 Op. Br. in Supp. of the Mot. of Mark V. Hurd tceKp Confidential Information
Under Seal (“HOB”) 4. Similarly, | refer to Plaifits answering brief in
opposition to that motion as “PAB,” Defendant’s pesse to the motion as
“DRB,” and Hurd’s reply brief regarding it as “HRB.

Id. at 7. Although, HP sued Hurd in California teyent him from working for
Oracle, the parties to that suit reached a resolwind Hurd continues to serve as
one of Oracle’s presidents.



B. Facts
1. Background on Hurd and the Letter

Hurd became Chairman of the HP board on Septenthe2@6. Less than four
years later, on August 6, 2010, he resigned higipos with HP. According to reports in
the national media, his departure occurred amidusatons that he engaged in
inappropriate conduct related to Fisher, an inddpencontractor for HP. Specifically,
HP engaged Fisher’s services in connection withouarHP-sponsored events between
2007 and 2009.

On or about June 24, 2010, California attorney i@létlred drafted the Letter and
sent it to Hurd on behalf of Fishér.It describes Hurd’s allegedly inappropriate asctd
vis-a-vis Fisher and HP, was marked “CONFIDENTIALOTBE OPENED BY

ADDRESSEE ONLY,” and was addressed to:

See, e.g.Adam LashinskyThe Letter That Took Down Mark Hurd Comes Closer
to the Surface CNN MoNEy.coMm (Nov. 5, 2010), available at
http://tech.fortune.cnn.com/2010/11/05/the-lettetitook-down-mark-hurd-
comes-closer-to-the-surface/?section=money_topstorConnie Guglielmo, lan
King, and Aaron RicadelaHP Chief Executive Hurd Resigns After Sexual-
Harassment ProheBLOOMBERG BUSINESSWEEK (Aug. 7, 2010),available at
http://www.businessweek.com/news/2010-08-07/hpfetxecutive-hurd-resigns-
after-sexual-harassment-probe.html.

! SeeCompl. Ex. 4 (the “Allred Letter”). Hurd receivatle Letter on or around
June 29. Docket Item (“D.1.”) 69, Aff. of Amy Wiatsheimer Findley, { 2.



Mark Hurd. CEO
HEWLETT PACKARD COMPANY
3000 Hanover Street
Palo Alto, CA 94304,

The legend PERSONAL & CONFIDENTIAL” appears at the top of the Letter, and its

subject line reads: “Jodie Fisher v. Hewlett Padkdark Hurd.® The first sentence
makes clear that Fisher sought to assert certaimslagainst both HP and HUfd.The
second sentence asserts that Fisher retained Alfied to represent her in attempting to
resolve her claims “confidentially” before procewglio litigation.

Hurd promptly turned the Letter over to, and sdulgigal advice from, HP’s
Executive Vice President and General Counsel, Miclda Holston. Thereafter, on
August 5, 2010, Hurd reached a private and confidesettlement with Fishérf. That
same day, and presumably as part of the settlerfeshigr sent a letter to Hurd related to
certain aspects of the Allred Letter (the “Augudiditer”). In it she states: “First, | do
not believe that HP engaged in any inappropriatedagot towards me in any way.
Second, there are many inaccuracies in the detiilse [Allred Letter]. | do not believe

that [Hurd’'s] behavior was detrimental to HP or amy way injured [HP] or its

Allred Letter 1. The Letter is addressed to Héflsce and not Hurd’s personal
residence.

o Id.

10 The Letter also states that it is “subject toii©atia Evidence Code Sec. 1152 and

therefore is not admissible for any reasofd”

1 D.I. 19, Aff. of Dwight L. Armstrong (“Armstrongff.”), T 2.



reputation.*® The next day, August 6, HP publicly announced khard had resigned his
posts at HP. In addition, HP indicated that aftempleting its investigation into the
allegations made in the Allred Letter, it concludkdt “there was no violation [by Hurd]
of HP’s sexual harassment policy” but that thereewwiolations of HP’s Standards of
Business Conduct:®

2. The § 220 suit

On or about August 17, 2010, counsel for Plaintiffthis action, the Robbins
Umeda law firm, sent a demand letter to Holstorspant to 8el. C.8 220, seeking to
inspect books, records, and documents of HP forstaged purpose of “investigat[ing]
corporate mismanagement, wrongdoing, and wastéhbyHP Board and Hurd]” relating
to Hurd'’s relationship with Fisher and the circuamgtes of his resignation (the “Demand
Letter”).* Because the Allred Letter was among the documPlaisitiff requested, HP
provided a copy of the Demand Letter to Hurd’s @alon August 23, 2010.

A few days later, on August 26, Allred sent adetb Holston, as Executive Vice
President and General Counsel of HP, and Amy Wshemer Findley, an attorney for
Hurd (the “August 26 Letter’}® In it, Allred emphasized the confidential natafethe

Allred Letter, asserting that it was marked “coefitial,” was not admissible under

? 1d. Ex. A

13 SeeD.l. 19, Aff. of Kathaleen McCormick (“McCormickfA”), Ex A.
14 SeeD.I. 19 Aff. of Keith Paul Bishop (“Bishop Aff.”), Ex. A.

1> Armstrong Aff. Ex. B.



CALIFORNIA EVIDENCE CoODE § 1152, and had been prepared for the purpose of
attempting to arrange a private mediation. She ateessed that she had never given
permission to HP to disclose it to anyone. Inipalar, Allred requested that “both [HP]
and [Hurd] take all appropriate steps to maintam ¢onfidentiality of [the Letter] and to
oppose its disclosure, including, without limitatjoin the context of litigation or in
response to a request to inspect corporate re&dtds.

The following day, Hurd’s counsel sent a letteH® requesting that it oppose the
“inspection, disclosure and/or copying” of the Al Letter or related documents in
response to Plaintiff's Demand Letfér. Subsequently, on September 27, HP advised
Hurd’'s counsel that HP would designate the Allredttér as “confidential as an
accommodation to [Hurd’'s] personal privacy concénmst intended to produce it to
Plaintiff ten business days later because HP batligty was responsive to the Demand
Letter’® On October 11, when that time period expired,néBfied Hurd’s counsel that
it intended to produce the Allred Letter to Pldintine following day with a confidential

designation pursuant to the Confidentiality and Nbsclosure Agreement HP had

16 d.
7 McCormick Aff. Ex. B.

18 Bishop Aff. Ex. C. HP made clear to Hurd thah#d agreed to designate the
Allred Letter as confidential when it producedatRlaintiff only to give Hurd the
opportunity to resolve any confidentiality issuétwiPlaintiff’'s counsel.ld. Ex. E.



entered into with Plaintiff in connection with Ri&ff's Demand Letter (the
“Confidentiality Agreement”)?

On October 13, however, HP advised Hurd’s coutissl the parties had entered
into an Amended Confidentiality and Non-Disclosufgreement (the “Amended
Agreement”) concerning Plaintiff's Demand Lettér The Amended Agreement reflects
HP’s view, as previously expressed to Hurd, that Alired Letter is not confidential.
Moreover, HP reminded Hurd that it previously affed him a ten-day notice period to
give him an opportunity to work out an arrangemeiti Plaintiff or seek judicial redress
concerning the confidentiality of the Letter andtthotice period was “in no way [to] be
viewed as a concession that the [L]etter is in femtfidential . . . 2 Thus, the
Amended Agreement contains a new Y 3, which states:

For the purposes of this Agreement, the letterdddtene 24,
2010 from Gloria Allred (hereafter the “Allred lett) shall
be designated Confidential Inspection Material, dnly for a
period of ten (10) business days following the datets
production to Robbins [Umeda]. HP does not consitier
Allred letter to be confidential, but pursuant be request of
Mr. Hurd, HP has marked it as confidential for thi3 day
period as a courtesy to Mr. Hurd. The Allred lettall be

affixed with the label ‘Confidential at the RequestMark
Hurd,” which confidentiality designation shall expi of its

19 Id. Ex. F.
20 Id. Ex. G.
21 Id.



own accord and without further action by or notce@anyone,
ten (10) business days after its productfon.

Thereafter, Hurd and Plaintiff exchanged commuioca regarding Hurd’s desire
to keep the Allred Letter confidential. When tHayed to reach a compromise, Plaintiff
filed its 8 220 Complaint on November 18, 2010aetting the Allred Letter and quoting
extensively from it.

Finally, the record indicates that Fisher also siders the Allred Letter
confidential and does not wish it to be disclosedbligly. She avers that the Letter
“contains highly personal and private informatiohieh [she has] never authorized to be
disclosed publicly” and she does “not want the édii_etter to be disclosed now, or at
any time in the future?®

C. Procedural History

Pursuant to a sealing order dated November 17, Z0%0 “Sealing Order”),
Plaintiff filed his § 220 Complaint under seal omwmber 18* The Sealing Order
permitted Hurd to “file a motion specifically iddéfiying the information that [he]
believes to be confidential, and request for goadse that the Court issue an order to

keep the proposed designated confidential infomnatinder seal and restricted from

22 Armstrong Aff. Ex. G 1 3. The Amended Agreemesis executed by Robbins

Umeda on October 12, 2010 and by HP’s counsel dali@c 13.
23 |d. Ex. C, Aff. of Jodie Fisher (“Fisher Aff.”), 1 3.

24 Originally, this case was before Chancellor Chandut it was transferred to me

on December 13. D.l. 23.



public access® Pursuant to that Order, Hurd has moved to keegineinformation
under seaf® and the parties have engaged in significant mapittice related to that
application. In particular, on December 2, Hurdigdtt briefing on his motion to keep
confidential certain portions of the Complaint (th@omplaint Motion”), which the
Chancellor granted. | later granted HP’s requestile its Answer under seal. On
December 28, 2010, Hurd formally moved for pernaissio intervene in this action
under Rule 24. Finally, Hurd filed a motion on Jary 4, 2011 to keep certain portions
of the Answer under seal (the “Answer Motion”). itder Espinoza nor HP opposed
Hurd’s motion to intervene, but the parties and dHhave extensively briefed both his
Complaint Motion and the Answer Motion.

On January 21, 2011, | heard argument on all tlofedélurd’s motions (the
“Hearing”). | then granted Hurd leave to intervamader both Rules 24(a) and (b) to
pursue his Complaint and Answer Motidis At the Hearing, the parties also resolved
their dispute as to the Answer Motion by agreehrag HP could publicly file an amended
Answer (the “Amended Answer”), which it did on Jamy 26, 201¥® | reserved

judgment, however, on Hurd’'s Complaint Motion. Fl®pinion reflects my ruling on

that motion.
25 D.I. 1.
26 D.I. 6.

27 D.l. 68, Judicial Action form; Tr. of Jan. 21, BDHearing (“Tr.”) 5.

28 Because the parties consented to the publigfointhe Amended Answer, Hurd’s

Answer Motion is moot. D.I. 70.



D. Parties’ Contentions

Hurd contends that there is good cause to kee@\lthed Letter under seal. He
asserts that it has the characteristics of a cenfidl document and all parties with the
most direct interest in it, including its authoubgect, and recipient, desire it to remain
nonpublic. Moreover, according to Hurd, disclosaféhe contents of the Letter would
violate a number of his privacy rights and privisgunder California law. He also avers
that the continued sealing of the Letter would ealitle prejudice to Plaintiff or HP
because both of them already have copies of ther@hd they initially agreed to treat it
as confidential in the Confidentiality Agreemenin any event, he argues that the
confidential status of the Letter is not germaneetier Plaintiff's claim that HP’s
response to his § 220 demand is insufficient orsHi&fense to that claim. Finally, Hurd
contends that the balance of equities tips in &w®if because public disclosure of the
Letter would cause him irreparable harm.

HP technically “takes no position” on whether theu@@ should keep the Allred
Letter sealed. Rather, it submitted a responddui@’s opening brief for the singular
purpose of “help[ing] the Court understand why,designating certain documents as
either confidential or not in connection with HSsction 220 production, HP concluded
that the Allred Letter was not properly deemed imwftial.”®® But, HP unequivocally

denies that the Letter is a private, personal comoation as Hurd argues. Instead, HP

29 DRB 2. HP also explained that it filed its respe to represent the public’s right

to know about the Letter, because that right “dossappear to have an advocate
before the Court.”ld. at 1;accordPAB 2 n.2.

10



describes it as a business communication from mdoHP contractor to the Company
and Hurd, in his professional capacity as CEO ahdit@an of the HP board, about
events arising out of that business relationhip.

Plaintiff agrees with HP that the Letter is notexgonal, private communication
entitled to confidential treatment in this actiorle acknowledges that the § 220 action
does not turn on publicizing the Letter and stdked his investigative purpose would
“neither [be] furthered nor undermined by the pcddiion” of it. Nevertheless, Plaintiff
“‘opposes any suggestion that his proper purposenwuestigating the facts and
circumstances of Hurd’s departure from HP warrdinésveil of secrecy that Hurd now
seeks.®! Plaintiff further asserts that Hurd has not shayawd cause to deprive the
general public of access to the Letter becausmittents demonstrate it was, at all times,
a business communication concerning how and whydHaitegedly breached his
fiduciary duties to HP stockholders. In particul@laintiff questions the applicability of
Hurd’'s purported privacy rights and privileges amegardless, contends that he has
waived his right to invoke them. Lastly, he argtlest the balance of the equities favors
public disclosure of the Letter because of the @gadcy of Hurd's showing of good

cause and this Court’s policy of favoring open pextings.

30 DRB 2.
31 PAB 2-3.

11



Il. ANALYSIS
A. The Governing Standard is “Good Cause”

Rule 5(g)(1) provides, in part, that “[e]xcept akeywise provided in this Rule
5(g), all pleadings and other papers . . . filethwihe Register in Chancery shall become
part of the public record of the proceedings befbie Court.*? The default position of
Rule 5(g) ensures public accessibility of filed doents unless, under Rule 5(g)(2), a
party seeking to file or maintain a document unsksil demonstrates “good cause” for
doing so® In determining “good cause,” the Court “must baka the general principle
that items filed in [the Court of Chancery] becomeart of the public record with the

need to protect the sensitive information of pattie litigation.”* This Court previously

3 Ct. Ch.R.5(g)(1).

¥ See, e.gid. at R. 5(g)(2)in re Yahoo! Inc. S’holders Litig2008 WL 2268354, at

*1 (Del. Ch. June 2, 2008Pne Sky, Inc. v. Kat2005 WL 1300767, at *1 (Del.
Ch. May 12, 2005). Specifically, Rule 5(g)(2) s&at“[d]Jocuments shall not be
filed under seal unless and except to the extattthie person seeking such filing
under seal shall have first obtained, for good ealsown, an order of this Court
specifying those documents or categories of doctsnesmich should be filed
under seal.” Ct. Ch. R. 5(g)(2).

34

See, e.gCantor Fitzgerald, Inc. v. Cantp001 WL 422633, at *2 (Del. Ch. Apr.
17, 2001);0ne Sky, In¢.2005 WL 1300767, at *1 (“[Rule 5(g)] also provedthe
court flexibility in balancing the need to protesgnsitive material from public
disclosure and the public's right of accessRpmero v. Dowdell2006 WL
1229090, at *3 (Del. Ch. Apr. 28, 2006) (“Accordimpgthis Court must determine
whether good cause exists to continue to seal themiled Derivative Complaint
and related documents, ‘balancing the interestscarhpanies in protecting
proprietary commercial, trade secret or other awmiftial information against the
legitimate interests of the public in litigationlefdl in the courts, as well as
stockholder interests in monitoring how directors [@elaware corporations
perform their managerial duties.””$tone v. Ritter2005 WL 2416365, at *2 (Del.
Ch. Sept. 26, 2005) (same).

12



has held that good cause exists under Rule 5(gge&db documents containing trade
secrets, nonpublic financial information, and thiatty confidential materiaf

As Hurd does not allege that the Letter contairaldr secrets or nonpublic
financial information, | focus on whether it comsithird-party confidential material.
This Court does not take lightly a party’s inter@stavoiding public disclosure of
confidential material, especially of the kind tlcauld cause significant harm or hardship
to that party if it came to light. At the same éinto preserve the public’s right of access,
courts must exercise caution to avoid sealing decusisimply because a party makes
unreasonably broad claims of confidentiafly. Therefore, “any documents or
information that do not [in fact contain third-padonfidential information,] cannot harm
the parties or third parties, or previously haveessd the public sphere should be deemed
available for public disclosuré®

Documents sometimes are filed that contain infolonaparties would prefer to
keep confidential. But, whether or not to seal @cument allegedly containing
confidential information does not turn on whethds idisclosure would cause

embarrassmerit. Rather, that decision depends on this Court'grdenation, after a

% See, e.g.In re Yahoo! Inc. S’holders Litig2008 WL 2268354, at *1Romerg
2006 WL 1229090, at *1One Sky, In¢.2005 WL 1300767, at *1.

% See One Sky, In@005 WL 1300767, at *1.
¥ d.

38 SeeKhanna v. McMinn 2006 WL 1388744, at *40 (Del. Ch. May 9, 2006)
(“Sealing any complaint that contains mildly emlaasing information would

13



careful balancing of the movant's privacy interesigainst the public’s disclosure
interests, of whether good cause exists to keeddbement sealed.

B. Hurd’'s Claimed Privacy Interests

Hurd contends that public disclosure of the Allredtter would violate his
“protectable legal interests” based on six différémeories arising variously under
California constitutional, statutory, proceduralcommon law*®

Preliminarily, | address briefly Hurd’s choice @&w contentions. He maintains
that, under Delaware choice of law principles, tlisurt should look to California
substantive law to determine the scope of any pyivaterests at stake. In Delaware,
choice of law questions are governed by the mggtifstant relationship test articulated
in the Restatement (Second) of Conflict of Laws (tRestatement® To determine
which state has the most significant relationshi ttort dispute, including torts related
to privacy interests, Courts look to the followifagtors: (1) the place where the injury

occurred; (2) the place where the conduct causiagrjury occurred; (3) the domicile,

defeat the presumption, set forth in Rule 5(g)t thaecord is public unless good
cause is shown as to why it should be sealed.”).

39 HOB 12.

40 Seeln re Am. Int'l Gp., InG.965 A.2d 763, 818 (Del. Ch. 2009) (citingavelers
Indem. Co. v. Laké&g94 A.2d 38, 46-47 (Del. 1991pff'd sub nom. Teachers' Ret.
Sys. of La. v. PricewaterhouseCoopers LLP A.3d 228 (Del. 2011).

14



residence, nationality, place of incorporation, atate of business of the parties; and (4)
the place where the relationship, if any, betwéenparties is centeréd.

Most of the persons materially involved in the pagdmotion, including Hurd,
Fisher, and Allred, are domiciled in Califorrifa.In addition, while HP is a Delaware
corporation, its principal place of business i€alifornia. Assuming Hurd would suffer
a legally cognizable harm if the Letter is publicgclosed, he credibly asserts that the
locus of that harm would be in California whererbsides. Moreover, no one disputed
the applicability of California law in the extensibriefing on Hurd’s motion or at the
Hearing®®

Thus, | begin by looking to the California substaatlaw cited by Hurd as the
source of the allegedly protectable privacy interethat, according to him, justify
keeping the Letter under seal. Specifically, Hoothtends that public disclosure of the

Letter would violate his legally cognizable privaoyerests under: (1) California tort law

1 SeeAm. Int'l Gp., Inc. 965 A.2d at 819. As Hurd bases a number of laisns of
good cause on California tort law, | look to Delagvahoice of law principles
pertaining to tort actions for those claims.

42 Hurd’s domicile is especially important becausecbntends that disclosure of the

Allred Letter would invade his privacy interestsaa€alifornian. SeeRestatement

8 153 cmt. b (1971) (“The rule of this Section sdlir application of the local law
of the state where the plaintiff was domiciled la¢ time when his privacy was
invaded unless, with respect to the particulardssome other state has a more
significant relationship to the occurrence andpghsdies.”);see alsdn re Am. Int'l
Gp., Inc, 965 A.2d at 818 (giving deference to the offiact@mmentary to the
Restatement).

43 SeeTr. 41.

15



and (2) a related constitutional right; (3).G-ORNIA EVIDENCE CODE 88 1152 and 1154,
relating to the Letter as a confidential settlemafer; (4) GALIFORNIA EVIDENCE CODE
88 1115 and 1119, relating to the Letter as subjecth mediation privilege; (5)
CALIFORNIA CoODE OF CIVIL PROCEDURE § 1985.6 and ALIFORNIA LABOR CODE 8§
1198.5, relating to the Letter as a confidentiapkryment record; and (6) ACIFORNIA
CiviL CoDE § 985, relating to an alleged copyright in thetéets a confidential private
communication. | address each of these grountign

1. The right to privacy embodied in California’s tort of public disclosure of
private facts

Hurd first argues that the California tort of peblilisclosure of private facts
supports keeping the Allred Letter confidentialali@rnia common law recognizes the
tort of public disclosure, one of four distincttthat fall within the collective rubric of
invasion of privacy? This tort is distinct from a suit for libel ordfse light” because the
claimant need not challenge the accuracy of thermmtion disclosed to the public, but
rather, must show that the disclosure is so ingnatd unwarranted as to outrage the
community's notion of decenéy. The tort of public disclosure seeks to protect an

individual’s interest in being free from the “wrdung publicizing of private affairs and

“  See Diaz v. Oakland Tribune, Ind88 Cal. Rptr. 762, 767 (Cal. Ct. App. 1983)
(“The development of the public disclosure torldalifornia is well documented.
... In fact, California has recognized this rigbt over 50 years.”). The three
other privacy torts are: “(1) intrusion upon pldifg solitude or into his or her
private affairs; (2) “false light” publicity; an®B) appropriation of plaintiff's name
or likeness to the defendant's advantadgeet id

45 See id

16



activities which are outside the realm of legitimgiublic concern® As such, a
claimant for improper public disclosure must denmiats the following four elements:
(1) public disclosure (2) of a private fact (3) eiiwould be offensive and objectionable
to the reasonable person and (4) which is notgifiteate public concerff. A failure to
prove any one of these elements is a completecbkatility.*® Thus, for example, the
dissemination of truthful, newsworthy material istractionable as a publication of
private facts”

| infer from the existence of this tort that Caliicans have a protectable interest in
preventing the disclosure of certain kinds of pevanformation without their
authorization. Hence, private information relatiogHurd that would be offensive and
objectionable to the reasonable person and noegifithate public concern would be
protected from unauthorized disclosure in Califarnil turn, therefore, to whether the

Letter qualifies for such protection.

46 Kinsey v. Macurl65 Cal. Rptr. 608, 611 (Cal. Ct. App. 1980).

47 See, e.g.Taus v. Loftus151 P.3d 1185, 1207 (Cal. 2008hulman v. Gp. W
Prods., Inc, 955 P.2d 469, 478 (Cal. 1998jpreno v. Hanford Sentinel, InAQ1
Cal. Rptr. 3d 858, 862 (Cal. Ct. App. 200B)az, 188 Cal. Rptr. at 767-68.

8 See Morenp91 Cal. Rptr. 3d at 862.

49 See, e.g.Taus 151 P.3d at 1207 (noting that the disclosureestsworthy facts is

a complete bar to common law liabilityghulman 955 P.2d at 479.

17



a. Does the Letter constitute private information?

As to the first element, Hurd must demonstrate thatinformation he seeks to
keep confidential is, in fact, private informatigh.Information that is already public is
not private>® To be a private fact, however, information doesmeed to be absolutely
secret? Rather, the focus is on whether the claimant Aadobjectively reasonable
expectation of privacy as to the information atiess

Hurd contends that the markings on and contentseot etter, and the statements
of Fisher and Allred, confirm that it is highly genal in nature and was intended to be
kept confidential by all parties. In that regahg, notes that the persons most closely
related to the Letter, Fisher and Allred, have matkar their desire to keep it
confidential. Hurd also asserts that the markimgshe Letter, including legends such as
“Confidential” and “TO BE OPENED BY ADDRESSEE ONLYindicate that it was

intended for his eyes only. Additionally, he argubkat HP’s initial characterization of

*  Morenq 91 Cal. Rptr. 3d at 862.
L.

2 |d. at 862-63 (noting that private is not equivalensecret).

53 See, e.gid.; Hill v. Nat'l Collegiate Athletic Ass;865 P.2d 633, 648 (Cal. 1994)
(noting that a “plaintiff in an invasion of privacgase must have conducted
himself or herself in a manner consistent with etua expectation of privacy.”);
Four Navy Seals v. Associated Pre$E3 F. Supp. 2d 1136, 1144 (S.D. Cal. 2005)
(“In order to state a claim for invasion of privaggder California common law, a
plaintiff must allege facts sufficient to establishat he had a ‘personal and
objectively reasonable expectation of privacy.™).

18



the Letter as “confidential” supports his positiat the letter contains private, personal
facts.

As Hurd notes, the Letter contained explicit natiasi regarding confidentiality,
including a bold stamp stating “CONFIDENTIAL TO BBPENED BY ADDRESSEE

ONLY” and “PERSONAL AND CONFIDENTIAL.”>* Seizing upon such markings,

Hurd cites Delaware case I&wfor the unremarkable proposition that the fact tha
document is marked “confidential” is relevant irtetenining whether the document is, in
fact, confidential. Just because a document ikedbas confidential, however, does not
mean it deserves confidential treatment as a maftdaw>® Rather, the inquiry is
whether these markings shed light on the partieasonable expectations in terms of
confidentiality®’

Despite these markings, however, | find that thermsufficient evidence on the

present record that the parties had a reasonapkr&tion of privacy with regard to the

54 Allred Letter 1.

> Pershing Square, L.P. v. Ceridian Car®23 A.2d 810, 826 (Del. Ch. 2007);
Disney v. Walt Disney Ca2005 WL 1538336, at *11 (Del. Ch. June 20, 2005).

> SeePershing Square923 A.2d at 821, 823-24 (“I do not suggest thay a
document between an executive and a board meméaethila company marks as
confidential is automatically excluded from inspectunder 8 220. There are
circumstances where these confidential designatmesoverbroad, or where the
benefit of disclosure outweighs the risks of harBut, where a document indeed
involves confidential business and personnel nmateerd where the potential
benefit of disclosing the information does not ceiyh the potential harm, this
Court should exercise cautionn requiring disclosure absent special
circumstances.” (internal citations omitted)).

>"  See, e.gid. at 821;Disney 2005 WL 1538336, at *3.
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contents of the Allred Letter at the time it wastseFirst, while the Letter is addressed
only to Hurd, it is addressed to him in his offlacapacity as CEO and was delivered to
his work address, HP’s office in Palo ARb. Moreover, the subject line says “Jodie
Fisher v. Hewlett Packard/Mark Hurd” and explicijates that Fisher seeks to bring
claims “against Hewlett Packard (“HP”) and [Hurd].” While the Letter describes
certain more intimate details of Hurd’'s interactianth Fisher, it makes clear that
Fisher's claims against Hurd arise from her retatop with him as an HP-employed
contractor. Similarly, her claims are directeddatd not merely in his personal capacity,
but in his professional capacity as CEO.

Hurd stresses that Fisher’s allegations are higbhhgonal in nature. That may be
true, but the allegations cannot be dissociateth fhis role as CEO of a Fortune 500
company. They involve, for example, allegationstaiaing to Hurd’'s conduct toward
HP’s employees, his use of HP’s funds, and hislaksce of nonpublic information
about HP’s business.

Despite the markings otherwise, the contents ofLtftéer demonstrate that it did

not contain private, personal facts, but rather avasisiness communication sent to Hurd

>8 Hurd argues that the letter being sent to HPfie@s is of no moment because his

home address was not published and it is not uhdsuaxecutives to receive
personal correspondence at their corporation’s duemders. HRB 7. As
discussed in the text, however, this correspondeve® not solely personal in
nature; it referred to HP as well, and was delidete Hurd as CEO at his
workplace.

59 Allred Letter 1.
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for the purpose of apprising him of legal claimsiagt him and his employer arising
from allegations pertaining to his role as comp@mB0O. That Hurd immediately turned
the Letter over to HP’s general counsel, and netdwn personal attorneys, further
supports this conclusion. That disclosure indgdteat even Hurd did not believe the
Letter was a purely private matter; rather, he ared it sufficiently related to HP’s
business so as to deem it appropriate to turnet tvHP’s counsel and, ultimately, to the
board of directors. As Hurd asseiisyot all business communications by and among
corporate executives are nonprivate communicatioNsyvertheless, having considered
all of the relevant circumstances in this casednd that Hurd has not shown that the
Letter would be treated as private for purposethefCalifornia tort of public disclosure

of private fact$’

60 HRB 8.

61 In reaching this conclusion, | found the othegusnents Hurd made in this regard
unpersuasive. Specifically, | afford limited weigh after-the-fact statements by
Fisher and Allred concerning their supposed intergti with regard to
confidentiality at the time they sent the LetterHord. As discussed further
below, these statements from Fisher and Allred getkerafter Fisher reached a
settlement with Hurd and obtained the relief sheirdd. Thus, her after-the-fact
statements of prior intent are not very persuash@milarly afford little weight to
Hurd's argument that HP also believed the Lettes wapersonal confidential
communication.SeeHOB 8; Tr. 17-18. Hurd argues that HP initiallysagated
the Letter as confidential in the Confidentialitg®ement but “abruptly changed
its position” “for no legitimate purpose” by exemg the Amended Agreement to
exclude the Letter from confidential designationd. at 7-8. But, HP’s
communications to Hurd in the months leading uthis suit reflect that HP never
believed the Letter was confidentiabee, e.g.Bishop Aff. Exs. C, E, & G. In
fact, the only reason it initially deemed the Lette be confidential in its
responses to Plaintiff's § 220 production requesas that it sought to provide
Hurd with a reasonable period of time in which fpose Plaintiff's receipt or
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b. Does the Letter constitute information that would & offensive and
objectionable to the reasonable person

To show the Letter would be protected from unautear disclosure under
California law, Hurd also must satisfy the secolement by showing that disclosure of
its contents would be objectionable to a reasonpéteon. My analysis of this issue is
governed by the norm of the ordinary person, winigans that, taking into consideration
all of the circumstances, the “alleged objectiorgtmliblication must appear offensive in
the light of ‘ordinary sensibilities.®*

The Allred Letter is detailed, but, as discussedthtr infra, not graphic.
Nonetheless, it contains several allegations that¢asonable person would not want
publicized. For example, the Letter contains aattaes of sexual harassment and
details of Hurd’s alleged sexual advances towarshéti and her rejection of those
advances. In addition, there are personal statesnatributed to Hurd with regard to
details about his family life. None of this infoatron rises to the level of egregiousness

of the material found reasonably objectionabl&insey v. Macuf® upon which Hurd

public disclosure of the LetterSee id Ex. G; Tr. 50-51. Thus, HP’s initial
acquiescence to the Letter’s confidential statutienConfidentiality Agreement is
of little support to Hurd’s contentions.

2 SeeGill v. Hearst Pub. Cg.253 P.2d 441, 443-44 (Cal. 1953) (noting th&t 1§
only where the intrusion has gone beyond the limitsdecency that liability
accrues.”);see alsdCatsouras v. Dep't of Cal. Highway Patrdl04 Cal. Rptr. 3d
352, 392 (Cal. Ct. App. 2010).

® 165 Cal. Rptr. 608 (Cal. Ct. App. 1980). Kinsey the plaintiff's former lover
sent a series of letters to the plaintiff as wedl ta his wife, friends, and
acquaintances, which contained accusations thétlled his first wife, spent six
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relies. Still, a person of ordinary sensibilitldé®ly would seek to avoid public disclosure
of much of the information at issue here. Thusgiasussed furthanfra, at least some
of the information in the Allred Letter probably wWd be considered reasonably
objectionable.

C. Is the information in the Letter of legitimate public concern?

As to the final element, Hurd must demonstrate thatAllred Letter is not of
legitimate public concern. This is the so-calle@wsworthy” exception to a claimant’s
expectation of privacy; under it, even a publicat@f private facts that are reasonably
objectionable to the claimant does not give riskatality if the publication was a matter
of legitimate public concerf. Whether information is newsworthy is measureteims
of a sliding scale of competing interests, inclgdthe claimant’s right to keep private
facts from the public’s eye and the public’s riglknow?®

In light of these competing interests, Californiauds employ a three-part

balancing test for determining whether mattersnemgsworthy?® They consider: (1) the

months in jail for the crime, raped children, antyaged in other questionable
behavior. Id. at 610. The Court of Appeal affirmed the triaud’s finding for the
plaintiff on his public disclosure actiorSeed. at 614.

o4 SeeTaus v. Loftus151 P.3d 1185, 1208 (Cal. 2007).

% See, e.g.Morrow v. Los Angeles Unified Sch. Djss7 Cal. Rptr. 3d 885, 897
(Cal. Ct. App. 2007)Diaz v. Oakland Tribune, Inc188 Cal. Rptr. 762, 771-72
(Cal. Ct. App. 1983).

% See Shulman v. Gp. W Prods., @55 P.2d 469, 487 (Cal. 1998) (“a certain
amount of interest-balancingoes occur in deciding whether material is of
legitimate public concern, or in formulating rules that decision.”) (emphasis in
original).
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social value of the facts published (or, in thisesao be published); (2) the depth of the
publication’s intrusion into ostensibly private afs; and (3) the extent to which the
claimant voluntarily acceded to a position of pabibtoriety®’ The social value factor
requires, to some extent, making a normative juddras to what news is valuable to the
public. The mere fact that certain information htigttract a large number of readers or
viewers does not mean, as a matter of law, thatnfoemation is of legitimate public
interest®® Nevertheless, newsworthiness is defined broamiptlude matters of public
concern, such as, for example, romantic involvesiehfamous peopl®.

As to the latter two factors, “intensely persooaintimate revelations might not,
in a given case, be considered newsworthy, especidiere they bear only slight
relevance to a topic of legitimate public conceth.This is especially important in the
context of a nonpublic figure involuntarily thrusto the public eye; in that situation, a
claimant may show a lack of newsworthiness if healestrates the absence of a logical
nexus between the events or activities that cabsedotoriety and the particular facts to

be disclosed’ There must be a reasonable proportion or logicahection between the

7 See, e.g.Shulman 955 P.2d at 483-84.G. v. Time Warner, Inc107 Cal. Rptr.
2d 504, 511 (Cal. Ct. App. 200Djaz, 188 Cal. Rptr. at 771-72.

% See Shulmar®55 P.2d at 483-84.
% See Michaels v. Internet Entm't Gp., |r&F. Supp. 2d 823, 839 (C.D. Cal. 1998).

70 Shulman 955 P.2d at 48Gee alsolaus v. Loftus151 P.3d 1185, 1208-09 (Cal.
2007).

I See, e.g.Taus 151 P.3d at 1208hulman 955 P.2d at 486 (“To observe that the
newsworthiness of private facts about a personlumtarily thrust into the public
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events or activity that makes an individual newsthwiand the private facts in question,

if those facts are to be publiciz&d Ultimately, courts have enforced privacy rightsem

113

publicity ceases to be the giving of informatiaa which the public is entitled, and

becomes a morbid and sensational prying into peilraés for its own sake, with which a

reasonable member of the public, with decent staisdavould say that he has no

w3

concern.

72

73

eye depends, in the ordinary case, on the existeinadogical nexus between the
newsworthy event or activity and the facts reveadeqot to deny that the balance
of free press and privacy interests may requireffardnt conclusion when the
intrusiveness of the revelation is greatly disprtipoate to its relevance.”);
Morrow, 57 Cal. Rptr. 3d at 897 (“As long as the publmatwas of ‘legitimate
public concern,’ there can be no tort liability endhis theory where the facts
disclosed ‘bear a logical relationship to the newsiw subject of the broadcast
and are not intrusive in great disproportion tarthelevance’ - even if the subject
of disclosure was ‘a private person involuntaripught up in events of public
interest.™).

See, e.g.Shulman 955 P.2d at 484 (“Revelations that may properdynbade
concerning a murderer or the President of the dni&ates would not be
privileged if they were to be made concerning of@®ws merely injured in an
automobile accident.”)Four Navy Seals v. Associated Pred443 F. Supp. 2d
1136, 1146 (S.D. Cal. 2005) (“Newsworthiness depemngbon the logical
relationship or nexus between the event that brothgh plaintiff into the public
eye and the particular facts disclosed, so lonip@g$acts are not intrusive in great
disproportion to their relevance.”).

See Catsouras v. Dep't of Cal. Highway Patid4 Cal. Rptr. 3d 352, 366 (Cal.
Ct. App. 2010) (“Put another way, morbid and seosat eavesdropping or
gossip ‘serves no legitimate public interest angoisdeserving of protection.™).
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I. Social value

Turning first to social value, Hurd contends ttred Letter contains allegations and
inflammatory untrue conclusions “related to Mr. Hur private conduct™ In that
regard, Hurd asserts that the public already ha# lag@prised that he was accused by
Fisher of sexual harassment and that, upon subsemwestigation, the HP Board found
no violation of HP’s sexual harassment policy. dHatso argues that the Letter contains
inaccuracies and details that are not relevartéagt220 action and would serve only to
embarrass hin

Subject to a narrow exception, | find Hurd’'s argumianpersuasive. In recent
years, there has been extensive debate about haskh méormation concerning the
private lives of CEOs and other highly compensateigporate executives the public is
entitled to receive before the information is noder valuable to the investing pubfft.

The Allred Letter, however, generally falls withime scope of what properly is subject to

4 HOB 16.

& As discussed previously, in determining whethee Allred Letter should be

unsealed, | have not accorded any material weahturd’s claims of inaccuracy
based on Fisher’s later statements in her Augustter. | make no determination
as to the truth of the matters asserted in thestL,dbut note that the reliability of
the August 5 Letter is subject to question becausker sent it the same day she
reached a private settlement with Hurd regardingsbgual harassment claims.

®  See generallyPatricia Sanchez Abril & Ann M. Olazbalhe Celebrity CEO:
Corporate Disclosure at the Intersection of Privaayd Securities Lawi6HoOUS.
L. REv. 1545 (2010). Indeed, the authors of a recentlantelated to the privacy
of CEOs observed that “especially in the post-Eren strong arguments can be
made that any information bearing on the honestegrity, or ability of the head
of a publicly traded corporation is legitimatelywsavorthy.” Id. at 1581.
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disclosure. Disclosing it could not be characttifairly as appealing to any morbid and
sensational appetite to pry into a person’s petddedor no legitimate purpose. Apart
from a few largely irrelevant details about Hurdsnily life, the Letter describes his
alleged misuse of corporate funds to wine and Hisker, leaking of potentially material
nonpublic information about HP to her, and otherttera relating to Hurd’s high
corporate office and possible breaches of fidudianjes to HP and its stockholdéfs.

In this regard, disclosure of the Letter would lz@uable to a society concerned
with corporate governance and integrity. The Lep®vides insight about a corporate
executive who left his post amid allegations ofpowate impropriety and, despite such
allegations, reportedly received what some might aa‘golden bunge€® from the

corporation”’ These sorts of exit payments, especially thosé @aid suggestions of

" This case differs, therefore, frotinsey in which a jilted lover sent a number of

letters filled with scandalous and salacious detabout the plaintiff to his
acquaintances for the admitted purpose of “tell[ittge whole world what a
bastard [the plaintiff] is.” See Kinsey v. Macut65 Cal. Rptr. 608, 612 (Cal. Ct.
App. 1980). In contrast to th€nseycase, Allred sent the Letter to apprise Hurd
of claims her client was making against him andfeiPalleged misconduct in his
official capacity as CEO.

8 According to Investopedia, a “golden bungee” t§uecy severance package that

IS given to a corporate executive who is leavirggdbmpany, either voluntarily or
otherwise. A golden bungee can include cash, stptions and other perks to be
paid to the departing executive.” See Golden Bungee INVESTOPEDIA
http://www.investopedia.com/terms/g/golden-bungge.dlast visited Mar. 14.
2011). The term is a reference to a bungee cadng;haprotects thrill-seekers who
jump from great heights.ld. They serve to “protect corporate executives who
take figurative leaps by leaving a companid’

9 SeeMary ThompsonHP CEO Hurd's Severance Pay Could Hit $40 Million:
Experts CNBCcom (Aug. 9, 2010),
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corporate misconduct or scandal, are of particui@rest to the publi®® Moreover, as

demonstrated by television shows like UndercovesdBoand American Greed, the

public has taken an interest in the inner workiofgnajor public corporations, their

executives, and the problems and scandals thoserteses facé?

80

81

82

83

http://www.cnbc.com/id/38624369/HP_CEO_Hurd_s_Sawee Pay Could_Hit
_40_Million_Experts.

See Clair Suddath, Biggest Golden Parachutes TIME.cOM,
http://www.time.com/time/specials/packages/comiti®,29569,1848501,00.ht
ml (last visited Mar. 14, 2011) (“As outcry growyen executives who reap
millions in severance bonuses in the face of thempanies' downfalls and bail-
outs, TIME takes a look at other golden parachuteand the people who opened
them.”).

See Under Cover Bass CBS,
http://www.cbs.com/primetime/undercover_boss/abo(lst visited Mar. 14,
2011).

See American Greed CNBC, http://classic.cnbc.com/id/18057119/ (lasited
Mar. 14, 2011).

California courts have looked to see the level ifierest the public has
demonstrated in the subject matter of a documeppasedly containing private
facts. SeeFour Navy Seals v. Associated Pre$s3 F. Supp. 2d 1136, 1146 (S.D.
Cal. 2005) (“In this case, the social value of plished facts is readily apparent;
the public has demonstrated an intense interestama, concern about, Iraqi
prisoner abuse scandals involving the Americantanii”). In the wake of the
Enron scandal at the birth of the 21st century, ghblic repeatedly has shown
interest and presumably found value in followingngiicant corporate governance
scandals. Not surprisingly, therefore, this sitwrathas been followed widely in
the national media and the blogospher®ee, e.qg.Heidi Blake, Actress Jodie
Fisher cost Hewlett-Packard CEO Mark Hurd his J3BIE TELEGRAPH Feb. 15,
2011, http://www.telegraph.co.uk/technology/new8A4@60/Actress-Jodie-Fisher-
Cost-Hewlett-Packard-CEO-Mark-Hurd-his-job.html; B&/orthen,Hurd Wants
Accuser's Letter ShieldedvaLL St. J., Dec. 22, 2010, at Blavailable at
http://online.wsj.com/article/SB100014240527487(@BH0457603402233660334
8.html. In these circumstances, | cannot say that public’s interest in the
alleged relationship between the CEO of a majopa@tion and a contractor for
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Here, the public has heard through national medwem@ge and other public
sources of Fisher's sexual harassment allegattbesHP Board’s investigation into the
matter, and its findings that Hurd did not viol&tf’s sexual harassment policy, but did
violate its Standards of Business Conduct in cotmreevith the circumstances described
in the Lette®® Several of these reported facts relate to isefigterest to the investing
public and those seeking to improve the integritgarporate governance in areas such
as executive compensation, use of corporate fupdsxbcutives for personal endeavors,
and the avoidance of insider trading. So longeaglation of these allegations does not
appeal simply to morbid or prurient curiosity, thablic has a legitimate interest in
having access to them. Thus, the first factor iW&ig favor of finding the Letter to be
newsworthy.

. Depth of the intrusion

Turning next to the depth of the alleged intrusimio Hurd’s private affairs, Hurd
argues that unsealing the Letter will be undulyusive because it contains inflammatory
statements about his personal life, many of whiehimaccurate. With the exception of

certain allegations relating to Hurd’s family thia¥olve multiple levels of hearsay, | find

that company and the CEO’s relationship with hibligly traded corporation
reflects only idle or morbid curiosity.

84 SeeMcCormick Aff. Ex A. Hurd’s argument that the pighis already aware that

the HP board found he did not violate HP’s sexumabsment policy does not
support keeping the Letter under seal. From tHdigs perspective, the Letter
seems to have had a significant impact on the nanagt of HP and led the
company to conclude that Hurd had violated its &atls of Conduct. Therefore,
the public has a legitimate interest in seeingLibtter.
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that the intrusiveness of the Letter's details deesoutweigh their relevané@. While
some of the allegations in the Letter concerningd4uconduct vis-a-vis Fisher are
candid, they are not graphic or lurid. In addifitime fact that Fisher accused Hurd of
sexual harassment already has been publicized. se€goently, unsealing the Letter
would not publicly reveal entirely new informatiatout Hurd; instead, it simply would
provide more details concerning a matter of establl public knowledge. Hurd,
understandably, wishes to keep these details argay the public’s eye because, among
other things, they are embarrassing. But, consigewhat the public already knows
about Fisher’'s allegations and the general tenothefLetter, | find that unsealing it

would not result in an excessive intrusion into #isiprivate affair$®

85 The only statements in the Letter | exclude frtms conclusion involve what

Fisher allegedly claimed Hurd said about his fandhd his relationship with
them. These allegations relate to intimate detblgut Hurd’s private life away
from his role as CEO and are not important to tlegad misconduct described in
the Letter. They do not have a logical relatiopgbithe legitimate social interests
discussed in the previous subsection and, as swehtangential, at best, to the
present action. Because disclosing the allegatreteging to details of Hurd’s
family life would serve no social purpose, | finght he has a legitimate privacy
interest sufficient to overcome the public’s rigtitaccess to these portions of the
Allred Letter.

86 Hurd also disputes the applicability of a newsWwoess privilege here because for

it to apply, the allegedly newsworthy informatiorush be truthful. Because
Fisher stated in her August 5 Letter that thereewsiany inaccuracies in the
Allred Letter, Hurd describes the Letter as beiiigd with salacious and untrue
details and, therefore, of insufficient social v&ato outweigh the detriment caused
by the personal intrusion into his affairs. HOB Armstrong Aff. Ex. A. | reject
this argument. To a significant extent, the socale of the Letter is not based
on the truth of its contents, but rather the faet the allegations were made in the
first place. The public’s legitimate interest sgeefrom the fact that Fisher caused
the Letter to be sent and that its receipt by Hoadised HP to perform an

30



Therefore, subject to the narrow limitation outtin@bove, the second factor also
favors finding the Letter to be newsworthy.

iii. Voluntary accession to fame

Finally, | find that the third factor for determing newsworthiness, voluntary
accession to fame, also favors unsealing the Lefeeliminarily, | note that the parties
vigorously debate whether Hurd is a “public figireHurd contends that he is not
comparable to a public official or movie star “wlwould potentially be considered
someone whose ‘fame’ makes stories about the itdirdatails of his private conduct
newsworthy.?” He avers that, in fact, he has taken “great $tepkeep his personal life
private. Hurd also asserts that he should notdeemed a public figure merely because
he is a CEO or director of a public company andu@sgthat, in any event, he still has
First Amendment privacy rights.

This litigation, however, does not involve a cldion defamation such that Hurd’s
status as a private or public figure would dictike elements he would need to prove to

establish his cause of actith. Rather, in determining whether Hurd has a legitam

investigation that arguably resulted in Hurd’s déy@ from the company. Thus,
the Letter remains newsworthy even though vagudtdooave been raised about
the truth of unspecified assertions in it.

87 HOB 17.

8 See McGarry v. Univ. of San Diegé4 Cal. Rptr. 3d 467, 480 (Cal. Ct. App.
2007) (*“When the plaintiff is a public figure, her she may not recover
defamation damages merely by showing the defamagtatement was false.
Instead, the plaintiff must also show the speakadenthe objectionable statement
with malice in its constitutional sense ‘that igttwknowledge that it was false or
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expectation of privacy as to the Allred Letter, biatus is relevant only to the extent it
sheds light on the degree to which he voluntamiyealed to fame.

In that regard, Plaintiff asserts that Hurd accettethme because he is a public
figure who availed himself of the public light bydpming the CEO of HP, a $96.49

billion multinational corporation, and, during henure, made himself the public face of

with reckless disregard of whether it was false not.””). California, like
Delaware, recognizes two classes of public figdmespurposes of defamation
suits. “The first is the ‘all purpose’ public figel who has ‘achiev[ed] such
pervasive fame or notoriety that he becomes a @dilglire for all purposes and in
all contexts.” The second category is that of theaited purpose’ or ‘vortex’
public figure, an individual who ‘voluntarily injég himself or is drawnnto a
particular public controversy and thereby becomgmulalic figure for a limited
range of issues.” Unlike the ‘all purpose’ publigure, the ‘limited purpose’
public figure loses certain protection for his far] reputation only to the extent
that the allegedly defamatory communication rel&esis [or her] role in a public
controversy.” Id. at 479-80 (citingsertz v. Robert Welch, In&t18 U.S. 323, 351
(1974));see als@-Tone Broad. Co. v. Musicradio of Md., In£995 WL 875438,
at *5-6 (Del. Super. Dec. 22, 1995). In deterngnwhether a person is a limited
purpose public figure for purposes of a defamatiamm, California courts look to
whether there is a public controversy, meaningsane was debated publicly and
had foreseeable and substantial ramifications famparticipants, whether the
person undertook some voluntary act through whiehsbught to influence
resolution of the public issue, and whether thegaltl defamation is germane to
the plaintiff's participation in the controversfeeGilbert v. Sykes53 Cal. Rptr.
3d 752, 762 (Cal. Ct. App. 2007).
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the company® Plaintiff citesGirod v. El Dia, Inc?® andWaldbaum v. Fairchild Pubs.,
Inc.,®* both cases from outside of California, to suppitig propositior??

| am not persuaded, however, that these cases suppmtiff's position. First,
neither case applies California law or concernsighee of whether someone acceded to
fame in the context of a suit to enforce a clairpadacy interest, as opposed to whether

a person is a public figure in the context of aad&dtion suit. Second, the plaintiff-libel

89 PAB 7. In particular, Plaintiff notes that Huntade frequent public appearances

on behalf of HP and spoke at numerous public cenfegs.|d. at 7-8 (noting that
in 2010, for example, Hurd spoke at Oracle Opemyodn annual open
conference for customers and technologists hoste®iacle, which featured
performances from recording artists the Black EReds and Eagles founder, Don
Henley.)

% 668 F. Supp. 82 (D.P.R. 1987). Girod, the plaintiff, the former president of the
Girod Trust Company, brought a libel suit againsheavspaper publisher and
reporter after they published a series of artiglegaining to investigations into
and financial hardships of the comparig. at 82-84. The court granted summary
judgment for defendants, in part, because it fotlvad the plaintiff was a limited
public figure and, as such, he could not plead réwisite elements of actual
malice on the part of the defendantsl. at 85-86. In particular, the court noted
that the plaintiff was a highly-visible entreprenewho established what
eventually became the third largest financial tastoin in Puerto Ricold. at 82.

o 627 F.2d 1287 (D.C. Cir. 1980). Waldbaumthe plaintiff, the former president
and CEO of Greenbelt Consumer Services, Inc., Wroaglibel suit against a
newspaper publisher after it published an artitleud Greenbelt's board having
ousted the plaintiff from his corporate positiomslalaimed that Greenbelt “has
been losing money the last year and retrenchirid.”at 1291. As irGirod, the
trial court granted summary judgment for the de&mgdin part, because it found
that the plaintiff was a limited public figure fdhe limited range of issues
concerning Greenbelt's industry and the plainti#forts to advance those issues
and, as such, the plaintiff could not plead theuigite elements of actual malice
on the part of the defendand.

92 HOB 8.
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claimants in each of the cited cases were fourietlmited public figures based not just
on their status as high corporate executives, lmat @n other aspects of the way they
conducted themselves, which arguably are not ptésegr. The court iGirod described
the plaintiff as not just the head of a company,diso a political and social tycoon with
an aura of grandeur in his commuritty.Similarly, the plaintiff inWaldbaumwas not
just the CEO of a consumer cooperative, but ale& significant steps to inject himself
as a leading advocate into matters of public cancegarding issues in the supermarket
industry®

Plaintiff alleges that Hurd acceded to fame becaiid@s corporate station at HP
and his efforts to publicly promote its interesBut, Plaintiff has not demonstrated that
Hurd was particularly prominent in social or pal#i spheres or that he became a leading
advocate for a celebrated or controversial causthencomputer technology industry.
Indeed, Plaintiff's descriptions of Hurd’'s supposedblic activities vis-a-vis HP

demonstrate that, unlike the executive Waldbaum Hurd sought to advance HP’s

93 Girod, 668 F. Supp. at 82-85 (explaining that the pitiistcompany became the

center of attention in business circles and theaplbecame “known as a tycoon
in both business and political circles,” and codahlg that when an entrepreneur,
like the plaintiff, “exhibits an active and publostentation of his role within the
business . . . community, as well as the social@oidical spheres, he becomes,
under those circumstances, a public figure.”).

% Waldbaum 627 F.2d at 1300 (finding that the plaintiff “la@ce an activist,
projecting his own image and that of the coopeeafar beyond the dollars and
cents aspects of marketing,” that his advocacyiéies extended beyond those of
a profit maximizing manager of a single firm, ahéttthe plaintiff was a limited
public figure because he thrust himself into théligucontroversies concerning
various supermarket industry issues).
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interests in more typical fashion as a “profit nmizing manager of a single firni>
Because the cases relied upon by Plaintiff sugtiest “being an executive within a
prominent and influential company does not by ftegke one a public figuré®and the
record does not show that Hurd engaged in addit@ctavities similar to those described
in Girod andWaldbaumit is not clear that he would be considered ewvdéimited public
figure under California law.

The fact that Hurd might not be considered a pubijare for purposes of a
defamation claim, however, is not dispositive af thsues before me. Under the tort of
public disclosure of private facts, information ceming a nonpublic or private person
stil may be newsworthy even if such person is lamtarily thrust into the public
spotlight. Indeed, facts to be disclosed abouivafe person may be newsworthy if they
bear a “logical relationship or nexus . . . [togthvents or activities that brought the
person into the public eye . . %

There is such a nexus in this case. The eventbtfeaight Hurd into the public

eye, if he was not already in it, was his abruggasitare from his position as Chairman of

9% See id at 1300.

% See, e.gid. at 1299 (noting that many executives who mak@a®ate policy do

not thereby take stands in public controversi€sjpd, 668 F. Supp. at 85 (“Of
course, we recognize that being an influential tessman and tycoon does not by
itself make plaintiff a public figure.”)see also Rancho La Costa, Inc. v. Super.
Ct., 165 Cal. Rptr. 347, 356 (Cal. Ct. App. 1980) f&xson in the business world
advertising his wares does not necessarily becoare g an existing public
controversy.”).

% SeeTaus v. Loftus151 P.3d 1185, 1208 (Cal. 2007).
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the Board and CEO of HP amid rumors of sexual Isanast allegations against him by
an HP contractor. The information to be disclosed letter that allegedly precipitated
his departure and provided the impetus for the msmdspecifically, the Letter details

Hurd’'s allegedly inappropriate interactions withsh@r in both his professional and
personal capacity. Based on Fisher's backgrdtiidis not surprising that the media
took such an interest in this relationship. Iniadd, the Letter reportedly described
alleged corporate misdeeds, including Hurd’s pugzbmisuse of corporate funds and
insider information, which allegedly contributed tiee HP Board’s finding that Hurd

violated certain provisions of its code of conductMoreover, Hurd’'s abrupt and

controversial departure from HP had a significdfeat on HP and its stockholders. It
received much (and mostly negative) national attenin the press and triggered a large

benefits package for Hurd, including severance stndk options® In addition, on the

%8 While | need not decide whether Fisher herselfild@onstitute a public figure in

the defamation context, her public notoriety alsgpports my finding of
newsworthiness here. For example, Fisher repgrteds posed foPlayboy
Magazine SeeAshlee VanceHurd is Now a President at Oracle, H.P.’s Rival
N.Y. TIMES, Sept. 6, 2010,
http://www.nytimes.com/2010/09/07/technology/07 ¢edaml. In addition,
according to Plaintiff, Fisher's Internet Movie Rbase (“IMDb”) profile
indicates that she has been in a number of mowielsiding such titles aBody of
Influence 2andSheer Passian Aff. of Alejandro E. Moreno (“Moreno Aff.”) 1 9
& Ex. E. In a TV role, Fisher played herself asantestant on NBC'&\ge of
Love a reality TV show in which a group of women ofyiag ages competed for
the love of Australian tennis star Mark Phillippsiss Id.  10-11 & Ex. F.

% Compl. T 21. In this regard, | also note thairyhis tenure with HP (2005-09),
Hurd reportedly was one of the ten highest paid &E&eeThompsonsupranote
79.
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day his resignation was announced, HP’s markettalagation fell $8.6 billion. The
Letter and its contents, therefore, bear a sufiityeclose nexus to Hurd’s accession to
the public spotlight, even if it was involuntarydahe was not already in such light, that
the third factor also weighs in favor of findingethetter to be newsworthy.
* ok ok ok

In summary, | find that the Allred Letter and itsntents have social value, the
Letter would not cause an intrusion into Hurd’'svpte affairs disproportionate to its
social value, and Hurd’s accession to public netgrby the time he left HP, if he was
not already in the public’'s eye, bears a directi@hship with the Letter's contents and
the events that reportedly gave rise to his departiBased on these facts and a proper
balancing of them, | conclude that the Letter isvsw@orthy and would not be protected

from disclosure under the common law of Califorfia.

19 Hurd also argues that Fisher herself, a nonphey,a protectable right to privacy

in the Letter. Under California law, however, “thight of privacy is purely
personal. It cannot be asserted by anyone otherttie person whose privacy has
been invaded.”See, e.g.Moreno v. Hanford Sentinel, InA1 Cal. Rptr. 3d 858,
863 (Cal. Ct. App. 2009Hendrickson v. Cal. Newspapers, Int21 Cal. Rptr.
429, 431 (Cal. Ct. App. 1975). In some cases, s ldontends, a court must take
into consideration privacy interests of third pastiwhen determining disputes
between parties to litigation. Yet, the cases Huted for this propositionlien v.
Super. Ct.43 Cal. Rptr. 3d 121, 130 (Cal. Ct. App. 2008%rez v. Cty. of Santa
Clara, 3 Cal. Rptr. 3d 867, 874-75 (Cal. Ct. App. 20G8)dHinshaw, Winkler,
Draa, Marsh & Still 51 Cal. App. 4th 233, 239 (Cal. Ct. App. 1996hsa in the
context of compelled discovery and are inappositiis case. In those cases, the
court took account of third party privacy interesi®alancing the need for a party
to discover certain confidential information in whithose third parties claimed an
interest. See, e.g.Tien 43 Cal. Rptr. 3d at 129 (“In determining whether
disclosure is required, the court must indulge foaaeful balancing’ of the right
of a civil litigant to discover relevant facts, timee one hand, and the right of the
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2. California’s constitutional right to privacy

Hurd suggests that another ground for keeping #ttet confidential is that its

disclosure would violate his right to privacy und@ection 1 of Article 1 of the California

Constitution'® That provision states that all citizens enjoytaier inalienable rights,

including “pursuing and obtaining safety, happinessprivacy.”*°* California courts

have characterized the inalienable right to privasya “fundamental interest’ of our

society, essential to those rights guaranteed uheeiederal constitution*

101

102

103

third parties to maintain reasonable privacy rem@rdheir sensitive personal
affairs, on the other.” . . . In this case, we dode that the privacy rights of the
class members who contacted plaintiffs' counseleigih any interest Tenet may
have in learning their identity.”). Here, no oreeks to compel discovery; rather,
Hurd seeks to prevent the unsealing of the Allrettdr. Fisher is not a party to
this action and has not sought to intervene togpvesthe alleged confidentiality
of the Letter. Therefore, | need not address twpe of any privacy interest
Fisher might have in the Letter.

HOB 12. Although Hurd referred to the Califori@anstitution as a source for his
claimed privacy interests in the Letter on morentlbae occasion, his briefs did
not discuss the law relevant to this aspect of di@m independent of his

discussion of the common law tort of public disclesof private facts, discussed
supra Accordingly, | address Hurd’s constitutional amgent only briefly.

CAL. CONST. art. I, 8 1 (emphasis added).

See, e.g.Hooser v. Super. Gt101 Cal. Rptr. 2d 341, 346 (Cal. Ct. App. 2000)
(“The right of privacy is an ‘inalienable right’' .. . . It protects against the
unwarranted, compelled disclosure of various pevat sensitive information
regarding one's personal life, including his or Hieancial affairs, political
affiliations, medical history, sexual relationshipand confidential personnel
information.”) (internal citations omitted{3arstang v. Super. Ct46 Cal. Rptr. 2d
84, 87 (Cal. Ct. App. 1995) (noting that “[t]he Inigto privacy is not absolute, but
it may be abridged only when there is a compelfing opposing state interest.”).
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While related to the common law tort of public disure of private fact®’
Article | of the California Constitution provides separate and independent right of
action for litigants® To state a constitutional claim for a violatiohpsivacy rights, a
plaintiff must establish each of the following elemts: “(1) a legally protected privacy
interest; (2) a reasonable expectation of privacthe circumstances; and (3) conduct by
defendant constituting a serious invasion of pyw4d€® “If the plaintiff meets this
preliminary test, the court then balances the flaation for the conduct in question
against the intrusion on privac}{?® Ultimately, a plaintiff may not prevail on a stat

constitutional privacy action if he fails to demumase each of the three required elements

104" SeeShulman v. Gp. W Prods., In@55 P.2d 469, 487 (Cal. 1998) (“Thus, these
two sources of protection for _ privacy - the commmiaw and the state
Constitution - are not unrelated.”) (punctuatioromginal); Hill v. Nat'l Collegiate
Athletic Ass’n 7 Cal. 4th 1, 27 (Cal. 1994) (noting that the &duational right of
action is not circumscribed by the common law tort)

105

SeeFour Navy Seals v. Associated Pre4%3 F. Supp. 2d 1136, 1142-43 (S.D.
Cal. 2005)

196 gSee, e.gSheehan v. San Fran. 49ers, @201 P.3d 472, 477 (Cal. 2009)ill, 7
Cal. 4th at 39-40four Navy Seals413 F. Supp. 2d at 1143. In particular,
California law generally recognizes two classepmfacy interests: “(1) interests
in precluding the dissemination or misuse of seresand confidential information
(‘informational privacy’); and (2) interests in mag intimate personal decisions
or conducting personal activities without obsematiintrusion, or interference
(‘fautonomy privacy’).” Hill, 7 Cal. 4th at 35. Moreover, “actionable invasiaf
privacy must be sufficiently serious in their natuscope, and actual or potential
Impact to constitute an egregious breach of thaabawrms underlying the
privacy right.” Id. at 37 (“the extent and gravity of the invasion as
indispensable consideration in assessing an allegedion of privacy.”).

197 Four Navy Seals413 F. Supp. 2d at 1143.
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or if the defendant demonstrates, as an affirmatefense, that the invasion of privacy at
issue is justified because it substantively furshame or more countervailing intere&ts.

As with the common law, | infer from the Californ@onstitution that Californians
enjoy certain privacy rights with regard to selé&atds of sensitive or confidential
information in which they have a reasonable expiestaf privacy. Nevertheless, to the
extent Hurd fairly raised the Constitution as aib&s good cause, | find his argument to
be without merit. Hurd arguably has demonstrateat he has a “legally protected
privacy interest,” of the informational privacy sorrelating to certain sensitive
information in the Letter pertaining to his famayd his relationship with them. In this
narrow regard, | find that he has a reasonable @apen of privacy in keeping these
hearsay statements out of the public eye, espgcimlcause they have no logical
relationship to the allegations underpinning PI&ist§ 220 action. In all other respects,
for the reasons set forupraPart 11.B.1 and based on all the surrounding enstances,
| find that Hurd did not have a reasonable expewiatf keeping the Letter confidential
and disclosure of its contents would not seriouslyude upon his private affairs.
Additionally, disclosure of the information is jifs#d because it substantively furthers a

countervailing interest and, as discussagdrg any expectation of privacy is outweighed

198 |d. at 38-40 (“Legitimate interests derive from tegdlly authorized and socially

beneficial activities of government and privateitegg. Their relative importance
Is determined by their proximity to the central ¢tians of a particular public or
private enterprise. Conduct alleged to be an iowasf privacy is to be evaluated
based on the extent to which it furthers legitimated important competing
interests.”).
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by the public’s competing interest in having acaessonconfidential information filed
in litigation before this Court.

Therefore, | come to the same conclusion as to 'Hwahstitutional claim as | did
regarding his claim under California common lawpeS&fically, | find that Section 1 of
Article | of the California Constitution does notopide a sound basis for finding good
cause to keep the Letter under seal, except forlithibed statements regarding his
familial relationships.

3. The mediation privilege

Hurd next argues that good cause exists to keepdtier under seal because it is
subject to California’s mediation privilege. Hentends that the purpose of the Letter
was to bring about a settlement without litigateomd Fisher contemplated mediation as
one possible vehicle for achieving this objectiviaintiff disagrees and asserts that the
Letter is not subject to the mediation privilegedgse, at the time Allred sent the Letter,
the parties were not engaged in mediation and #tetLdoes not contain any invitation
to begin such a process. Moreover, Plaintiff codsethat since the parties had neither
agreed nor been ordered to mediate, the Letterdcoat have been prepared for the
“purpose of, in the course of, or pursuant to migatia’'°

California strongly favors mediation as an alteimt to litigation*°

Confidentiality is considered essential to effeetimediation because it encourages the

199 pAB 17.
110 Doe 1 v. Super. Gt34 Cal. Rptr. 3d 248, 251 (Cal. Ct. App. 2005).
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parties to engage in candid discussions without tiea adverse information presented
will be used against them in later litigation if digion fails'** To foster such candor in
mediation, California law “unqualifiedly bars disslure of specified communications,
and writings associated with a mediation absengxgress statutory expression® In
particular, @QLIFORNIA EVIDENCE CODE § 1119(b) provides that:

No writing, as defined in Section 250, that is @l for the

purpose of, in the course of, or pursuant to, aiated or a

mediation consultation, is admissible or subjectlisTovery,

and disclosure of the writing shall not be compklle any

arbitration, administrative adjudication, civil ext, or other

noncriminal proceeding in which, pursuant to lagstimony
can be compelled to be givéH.

This provision also protects the confidentiality alf communications by and between
participants in the course of a mediation or a et consultatiort**

Here, Allred and Fisher have made clear thahefltetter is subject to the above-
discussed mediation privilege, they do not agredisclose it. Thus, if the Letter is

subject to the privilege, Hurd may be able to destrate good cause to keep it under seal

1 |d. at 251-52.
112 |d.; Rojas v. Super. Gt93 P.3d 260, 265 (Cal. 2004).

113 CaL. EviD. CoDE § 1119(b). @LIFORNIA EVIDENCE CODE § 250 defines
“writing” in very broad terms. A “mediation” is fieed as “a process in which a
neutral person or persons facilitate communicabetween the disputants to assist
them in reaching a mutually acceptable agreemddt.’8 1115(a). Finally, a
“mediation consultation” is defined as a “commutima between a person and a
mediator for the purpose of initiating, consideriog reconvening a mediation or
retaining the mediator.ld. 8 1115(c).

14 1d. § 1119(c).
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in this action. Therefore, | must determine whetHard has shown that the Letter was
“prepared for the purpose of, in the course ofpunsuant to, a mediation or a mediation
consultation.”

Hurd argues that the Allred Letter was preparecbimemplation of mediation and
that its purpose was to initiate such a proceetfingHe notes that the final paragraph
invited him to contact Allred’s firm if he was “iatested in resolving” Fisher’s claims
through an “out-of-court settlement:® Hurd also emphasizes that Allred made clear in
her August 26 Letter that the Allred Letter “wagpared for the purpose of attempting to
arrange a private mediatioh:* He argues that the parties’ action on July 7,02@hly
five business days after Hurd received the Letiérscheduling a private mediation to
occur on August 6, corroborates Allred’s statedppae’'® The parties then submitted
mediation briefs and the Letter itself to the me&atia The mediation, however, never
took place because Hurd and Fisher reached a @rpedtiement the day before it was to
occur.

Having considered Hurd’s arguments carefully, bfthat he has failed to prove

that the Allred Letter was “prepared for the pugo$, in the course of, or pursuant to a

15 Tr. 19-22.

116 Allred Letter 8.

117 Armstrong Aff. Ex. B. Hurd touts the August 26tter as reliable evidence of the

sender’s intent because it was written “long beféterd’s briefs were] written or
this dispute had even come up.” Tr. 25.

118 D..69 at2 & Ex. A; Tr. 19-20.
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mediation or mediation consultation” within the mewy of 8 1119(b). First, while the
Letter invites Hurd to enter settlement negotiatiavith Fisher, it contains no reference
to mediation, a mediator, or § 1119¢{h). Second, | accord little, if any, weight to
Allred’s statement in her August 26 Letter that shiended the Letter to serve as an
invitation to mediation. That evidence consistspobt hoc statements made after her
client obtained a private settlement and is insigfit to show that the Letter was
intended as an invitation to mediatiahthe time Allred sent.itIn that regard, | question
the reliability of the self-serving August 26 Lettelt clearly was intended to shield the
Allred Letter from disclosure by bringing it withitne mediation privilege. By August
26, 2010, however, Fisher and Hurd had settled thspute and probably both wished to
minimize the possibility that the Letter would bes® public. Similarly, the brief time—
five business days—between Hurd’s receipt of thieedlLetter and the parties’ act of
scheduling the mediation proves nothing about wdrettie Letter itself was “prepared for

120t is always possible that a

the purpose of’” mediation. As | observed at thaurig
claim announced in an opening salvo like the Lettdrend up in mediation. Whether it
does so in a few days or months or years dependa bpst of factors including,

importantly, the reaction of the opposing party.

119 gignificantly, the Letter does refer to §§ 115®1d154, discussemfra, upon

which Hurd also relies in this action.

120 Tr, 55-56.
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Along these lines, | specifically asked counsethat Hearing whether Hurd can
rely on 8 1119(b) to keep the Letter, which repnésd-isher’s initial communication
regarding her claims against both Hurd and HP, usdal as a confidential document
prepared for the purpose of a mediation when th@osipg parties had not yet even
discussed the possibility of mediatitit. At the Hearing, Hurd cite@assel v. Superior
Court, a case decided after the close of briefing is tiaisé? for the proposition that the
mediation privilege extends to “a wide variety ocdments prepared in contemplation of
the mediation [or] leading to the mediation[] ..”*** Plaintiff countered that California
case law dictates that § 1119(b)’s protectionschttaly after an agreement to mediate is
reached or an order is issued regarding mediatideither party, however, identified a
California case directly addressing this situati@e., a party seeking to invoke the
mediation privilege to protect its opening lettextifying the opposing party of claims
against him, which makes no mention of a desirméaliate or 8§ 1119(b) and precedes
any discussions of mediation with the opposingyart, therefore, invited the parties to

submit supplemental briefing on this iss@é.

121 gSeeid. at 21-22, 24. Hurd presented no probative evidenr argument
suggesting that the Letter was “prepared for thepgae of, in the course of, or
pursuant to, a mediation or a mediation consuhdtiwithin the meaning of 8§
1119(b).

122 Cassel v. Super. G244 P.3d 1080 (Cal. 201Bee alsdD.l. 64.

123 Tr. 21 (“that's the law that applies to the négtion then mediation between Mr.

Hurd and Ms. Fisher . ...").
124 1d. at 55, 21-26.
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Hurd’'s supplemental brief stated that although “nesearch has not revealed a
case with [a holding directly on point] . . . retelecisions by the California Supreme
Court indicate that Section 1119 protects fromIdmare . . . the Allred Letter*® The
referenced decisions are the above-mentid@esselcase andRojas v. Superior Couft®
But, neither decision supports Hurd’s position.

The facts inRojas are easily distinguished. There, an owner of partanent
building brought suit against contractors and sabegtors regarding certain alleged
construction defects that resulted in toxic moldstite property?’ The court, with the
parties’ consent, issued a comprehensive case ma@ order (“CMQO”), which
provided that a broad category of evidence relabethe parties’ efforts to mediate the
dispute would remain confidential. The disputdlsdtas a result of mediation, but soon
thereafter tenants of the building complex sued shme defendants, alleging health
problems caused by the toxic molds. The tenanigldgadiscovery of a number of items
related to the mediation, including certain phoapirs and witness statements. In
response to the defendants’ argument that they wetected by 8 1119, the trial court
ruled that whether a particular document prepamnetheé mediation was discoverable in

the subsequent action depended in part on “whethveas prepared before or after the

125 D.I. 69, Hurd’s letter to the Court dated Jan, 2611 (“Hurd Supp.”), at 1.
Similarly, | refer to D.l. 71 and 72, the lettersldP and Plaintiff responding to
Hurd’s supplemental letter, as “HP Supp.” and SRIpp.,” respectively.

126 93 p.3d 260 (Cal. 2004ee alsdHurd Supp. 1-2.
127 SeeRojas 93 P.3d at 262-63.
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CMO was signed and the mediation process betfdnThe court then held the evidence
protectable, but the Court of Appeal reversed, inglthat § 1119 did not protect thge

of evidence the tenants soughe( photographs and witness statements). The Cailifor
Supreme Court reversed again, finding that the ColuAppeal “erred in holding that
photographs, videotapes, witness statements, amdt&st data’ from physical samples
collected at the complex-such as reports describiregexistence or amount of mold
spores in a sample-that were ‘prepared for theqaef, in the course of, or pursuant to,
[the] mediation’ in the underlying action are nabfected under section 111¥* As
this holding indicates, the California Supreme Galinl not address or otherwise provide
further guidance on the standard for determiningetivbr a piece of evidence was
prepared for the purpose of mediation. The Coadus$ed instead on the kinds of
evidence protected by 8§ 1119 and the scope of Koep#ons to that protection.
Moreover, neither the Court of Appeal nor the SopeCourt disturbed the trial court’s
ruling that whether a piece of evidence was pretédepended on whether it was created
before or after the entry of the CMO. Here, thees no CMO, agreement between the
parties, or even any negotiation between them, aming a prospective mediation at the
time Allred sent the Letter. ThuRpjasis unhelpful in evaluating whether the Letter was

prepared for the purpose of mediation within thenieg of § 1119.

128 |d. at 263-64 (“Documents prepared before that dageevdiscoverable if they

were ‘subject to the discovery process prior tayenft the CMO’ and ‘were not
prepared for mediation purposes.™).

129 |d. at 270.
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Hurd argues that the decisionRojas“confirmed that under the plain language of
the mediation confidentiality statements, all ‘Wwrifs’ ‘prepared for the purpose of, in the
course of, or pursuant to, a mediation,’ are canftel and protected from discovery”
No one disputes this. Rather, the controversy hevelves aroundvhen something
properly is deemed to have been prepared for thgoge of mediation. What is helpful
in Rojas but not cited by Hurd, is the California Supre@eurt’'s analysis of § 1120(a),
which provides that “[e]vidence otherwise admissibt subject to discovery outside of a
mediation or a mediation consultation shall notobdecome inadmissible or protected
from disclosure solely by reason of its introduetmr use in a mediation or a mediation
consultation.*** The court explained that

[rflead together, sections 1119 and 1120 establgtt &
writing . . . IS not protected “solely by reason u$
introduction or use in a mediation” (§ 1120, suf@), but is
protected only if it was “prepared for the purpagein the
course of, or pursuant to, a mediation.” (8 111®ds (b).) In
other words, under section 1120, a party cannoursec
protection for a writing . . . that was not ‘prepdrfor the
purpose of, in the course of, or pursuant to, aiatied’ (8
1119, subd. (b)) simply by using or introducingiit a
mediation or even including it as part of a writing that was
“prepared for the purpose of, in the course ofpunsuant to,
a mediation.**

130 Hurd Supp. 1-2 (citinfRojas 93 P.3d at 265-66).
131 CaL.EvID. CODE § 1120(a).
132 Rojas 93 P.3d at 266.
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In other words, § 1120 limits the scope of 8§ 1149as to prevent parties from using
mediation as a pretext to shield materials froneldsure'®® Thus, for example, the fact
that the Letter was turned over to the mediatoH@sl emphasizes, is immaterial.

The Casseldecision, which involved, among other things, thielisection of the
mediation and attorney-client privileges, is equaihavailing for Hurd. In that case, a
plaintiff, after settling through mediation busisdgigation to which he was a party, sued
his attorneys for malpractice and other miscondareding out of his claim that the
attorneys in bad faith induced him to settle fasslehan the case was wotfA. The
defendant-attorneys moved under the mediation denfiality provisions to exclude all
evidence of private attorney-client discussions edrately preceding and during the
mediation concerning mediation strategies and tb#orts to persuade the plaintiff to
settle. As inRojas the court examined whether certain communicateeie covered by
8 1119 in the context of an actual, scheduled ntiediawhich each side previously had
agreed to pursue.

Reversing the Court of Appeal, the California SapeeCourt held that “attorney-
client communications, like any other communicagiowere confidential, and therefore
were neither discoverable nor admissible—even twpgses of proving a claim of legal

malpractice—insofar as they were “for the purpokerothe course of, or pursuant to, a

133 |d. at 266, 270 n.8.
134 Cassel v. Super. G244 P.3d 1080, 1083-84 (Cal. 2011).
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mediation . . . *** In doing so, the court discussed the broad sebe1119, finding
that a principal purpose of that provision “is &sareprospective participantthat their
interests will not be damaged, first, by attemptthgs alternative means of resolution,
and then, once mediation is chosen, by making anthaunicating the candid disclosures
and assessments that are most likely to producairaahd reasonable mediation

settlement.**®

Hurd mistakenly seizes on the phrase “prospecpadicipants” as
supporting his assertion that § 1119 covers théetdiecause Fisher and Allred were
prospective mediation participarits.

A careful reading ofCassel however, belies this assertion. The court sought
determine whether communications between a medigtésticipant and his lawyers in
connection with a mutually-consented-to mediatietween the parties to litigation were

protected by § 1119 in the same way that communitaibetween the mediation parties

themselves would have beEf. Thus, one reasonable interpretation of “prospecti

%5 1d. at 1096.
%% 1d. at 1094 (emphasis added).
7 Hurd Supp. 1.

138 |n answering in the affirmative, the court expkd that the purpose of § 1119 “is

to ensure that the statutory protection extendsomaydiscussions carried out
directly between the opposing parties to the despat with the mediator, during
the mediation proceedings. Instead, all oral oitte&wr communications are
covered, if they are made ‘for the purpose of parsuant to’ a mediation. (8
1119, subds.(a), (b).) It follows that, absent apress statutory exception, all
discussions conducted in preparation for a mediatas well as all mediation-
related communications that take place during tleeliation itself, are protected
from disclosure. Plainly, such communications ideluhose between a mediation
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participants” is that it refers to parties who ntidgle considering using mediation and
who, therefore, would view the existence of the iagoh privilege as a benefit. In that
sense, the reference does not involve the scoffeeohediation privilege at all. Another
possible reading is that the statement pertaingratecting a prospective participant’s
communications to his own attorneys in preparatmna scheduled mediation. Neither
of those interpretations, however, suggests trentbdiation privilege would apply to a
notice of claim that one party unilaterally sendsahother before any discussions about
mediation have even occurred. Most importantly tourt did not address when a
communication between prospective parties may leendd “prepared for the purpose
of” mediation. Indeed, the court stated that “figed not decide in this case the precise
parameters of the phrase ‘for the purpose of, & tourse of, or pursuant to, a
mediation™ because “[tlhere appears no basis gpute that [the communications at
issue] were [made] ‘for the purpose of, in the seuof, or pursuant to, a mediation . . .
139 Therefore,Casselprovides no support for Hurd’s position regardihg Allred

Letter.

disputant and his or her own counsel, even if tligsaot occur in the presence of
the mediator or other disputantsSeeCasse| 244 P.3d at 1091.

139 |d. at 1097 (noting that “[tlhe communications thaltrcourt excluded from

discovery and evidence concerned the settlemeategly to be pursued at an
immediately pending mediation. They were closellatesl to the mediation in
time, context, and subject matter, and a numbehe&i occurred during, and in
direct pursuit of, the mediation proceeding itsd¥etitioner raises no factual
dispute about the relationship between the exclum®dmunications, or any of
them, and the mediation in which he was involved.”)
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Having considered the record before me and Caldolaw, | am not convinced
that the Letter was “prepared for the purpose o&dmtion of Fisher's claims against
Hurd. The evidence of record is insufficient tqoart that conclusion. Indeed, the
Letter itself is devoid of any indication of suchparpose. Instead, it invites Hurd to
engage in settlement negotiations and expresshsrbat, as a result, it is inadmissible
under Q\LIFORNIA EVIDENCE CODE 88 1152 and 1154. Conspicuously, the Letter does
not contain a similar reference to § 1119. In ¢hescumstances, Allred’s post hoc
attempt in her August 26 Letter to recast the kedtean invitation to mediate deserves
little weight and, in any event, is insufficient poove that it qualifies for the mediation
privilege. Therefore, 8 1119 does not provide Hwith a basis for good cause to keep
the Letter under seal in this action.

4. The settlement privilege

Hurd’'s next alleged ground for good cause is thed tetter constitutes a
confidential settlement offer undemGFORNIA EVIDENCE CODE 88 1152 and 1154 and,
as such, is not admissible or discoverable. Rianesponds that the settlement privilege
IS inapposite because it applies only to the adhiig of evidence at trial and whether
information is discoverable in the course of atealditigation.

CALIFORNIA EVIDENCE CODE § 1152(a) provides that:

Evidence that a person has, in compromise or from
humanitarian motives, furnished or offered or presdi to
furnish money or any other thing, act, or serviceahother
who has sustained or will sustain or claims thabhehe has

sustained or will sustain loss or damage, as wellaay
conduct or statements made in negotiation theresf,
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inadmissibleto prove his or her liability for the loss or
damage or any part of.i°

In addition, 8 1154 states that:
Evidence that a person has accepted or offeredoaniped to
accept a sum of money or any other thing, acteovice in
satisfaction of a claim, as well as any conducstatements

made in negotiation thereof, is inadmissible tovprdhe
invalidity of the claim or any part of if*

Both provisions stem from the public policy of encaging the settlement of disputes
without litigation and are intended to promote aarid settlement negotiation'&’

The second paragraph of the Letter explicitly stabat it “is subject to California
Evidence Code Sec. 1152 and therefore is not aiis®r any reason’*® But, the
mere incantation of 8 1152 does not end the inqugctions 1152 and 1154 are rules of
evidence designed to govern the admissibility oftatle communications at trial.
Evidence that a person has offered to compromisa daim is inadmissible, but only to
the extent it is offered to prove the offeror'sbiity as to that particular clairi’

Similarly, evidence that a person accepted an offercompromise a claim is

140 CaL. EvID. CODE § 1152(a) (emphasis added).
Y Id. § 1154,

192 gSeeidat cmt. to § 115Zhou v. Unisource Worldwide, In&9 Cal. Rptr. 3d 273,
276 (Cal. Ct. App. 2007) (“The rule prevents partieom being deterred from
making offers of settlement and facilitates theetyip candid discussion that may
lead to settlement.”) (internal citations omitted).

143 Allred Letter 1.

144 See Fieldson Assocs., Inc. v. Whitecliff Labs., Bt Cal. Rptr. 332, 334 (Cal. Ct.
App. 1969).
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inadmissible, but only to the extent it is offeedprove the invalidity of that claim or
any part of it:*

In this case, the Letter described, among othag#ithe basis for Fisher’s claims
against Hurd and provided him with an opportunityadttempt an out-of-court settlement

146 Eurthermore, it is

before the protracted nature and emotions of titga set.
undisputed that Hurd and Fisher, in fact, laterched a private settlement regarding
those claims. This action, however, does not pefta the merits of Fisher's claims
against Hurd; rather, it relates to Plaintiff’'segtipt to inspect certain of HP’s books and
records pursuant to Bel. C. 8 220. Thus, as Plaintiff asserts, the fact that Letter
might be inadmissible at a trial of Fisher’s claiagainst Hurd has no bearing on whether
the Letter might be admissible for some other psepm this litigation or, more to the
point, whether it must be kept confidential.

Nevertheless, Hurd contends that the public palieglerlying 88 1152 and 1154
can be undermined as much by discovery of documeniscerning settlement
negotiations as by their admissibility at trial. ali@®rnia courts have held that, while

“admissibility is not a prerequisite to discoveltdlp) a heightened standard of discovery

may be justified when dealing with information wij¢hough not privileged, is sensitive

195 Seezhouy 69 Cal. Rptr. 3d at 278-78jeldson Assocs., Inc81 Cal. Rptr. at 334;
Volkswagen of Am., Inc. v. Super.,@3 Cal. Rptr. 3d 723, 728 (Cal. Ct. App.
2006) (“Evidence Code sections 1152 and 1154 are absolute bars to
admissibility, since a settlement document may dmissible for a purpose other
than proving liability.”).

146 Allred Letter 8.
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or confidential.**’ A party seeking to compel production of evidemoacerning a
confidential settlement negotiation must “do mdrant show the possibility it may lead
to relevant information. Instead they must show acnpgelling and opposing state
interest.’*® In these situations, California courts balanaeriked for discovery against
the need for privacy protectidf Moreover, many of the cases that have used a
heightened standard concern primarily protectingrtipularly sensitive matters, such as
sexual or psychiatric histories, or the privaceiests of third parties:™

| do not agree, however, that 8§ 1152 and 1154igeoMurd with a protectable
privacy interest in the Letter. First, the heigteté standard discussed above applies in
the context of discovery disputes. Here, the lLedlecady has been produced. The
problem for Hurd is that he has not explained wBy1852 and 1154 provide good cause
to require that it be kept under sédl.

In addition, Hurd’s reliance orHinshaw, Winkler, Draa, Marsh & Stilis

misplaced. There, the defendant law firm had greed the plaintiffs in a previous suit

147 SeeVolkswagen of Am., Inc43 Cal. Rptr. 3d at 729.

198 Hinshaw, Winkler, Draa, Marsh & Still v. Super. (51 Cal. App. 4th 233, 239
(Cal. Ct. App. 1996).

M9 1d. at 236.
130 volkswagen of Am., Ina43 Cal. Rptr. 3d at 729.

151 Cf. id. at 728-29 (There is no reason to provide heigideprotection for

information concerning Rusk's . . . medical comaitwhich is directly at issue and
undoubtedly substantially disclosed in materiak thave already been produced
during the course of discovery.”).

55



against a third party until the plaintiffs dismidseir claims=>*> When the plaintiffs later
were barred from joining a second law suit agathet same third party based on the
earlier dismissal of their claims, they sued th& fam. The plaintiffs then sought to
compel discovery of certain information about tletlements achieved in each suit,
including the amount of the settlement and howaswlivided up among the plaintiffs.
The court inHinshaw held that the plaintiffs had not made a sufficishbwing of
compelling need to discover the settlement agreenmewiew of “the public policy
favoring settlements, the parties’ expressed désireonfidentiality, and the speculative
nature of measuring plaintiffs’ damages by theddeseents.*® But, no one seeks to
discover or disclose information concerning then®iof Hurd’s settlement with Fisher.
In addition, Hurd has not articulated a cogent seawhy 88 1152 and 1154 should
prevent public disclosure of the Letter, especialhen Plaintiff does not seek to use it to
prove Hurd’s liability as to Fisher and, as diseassupraPart I1.B.1.c, the public has a
legitimate interest in its disclosure. Therefordind that neither § 1152 nor § 1154
provide a basis for maintaining the Allred Letteder seal.

5. Employment records

Next, Hurd asserts that the Letter qualifies footpction as a confidential

employment record underAOFORNIA CiviL PROCEDURE CODE § 1985.6 and ABOR

152 Hinshaw, Winkler, Draa, Marsh & Stjlb1 Cal. App. 4th at 235-36.
3 1d. at 242.
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CoDE § 1198.5. Specifically, he argues that disclosofehe Letter would impair
Fisher’'s expectation of confidentiality when shesed the Letter to be sent to him.

Section 1198.5’'s stated purpose is “to establisimimim standards for the
inspection of personnel records by employd@$.” Section 1198.5(a) provides that
“[e]lvery employee has the right to inspect the perel records that the employer
maintains relating to the employee's performanceooany grievance concerning the
employee.*> An employee’s right to inspect his personnel résaloes not include the
right to inspect certain specific classes of doausieincluding records relating to the
investigation of a possible criminal offense antlels of referenc®® Section 1985.6
outlines procedures related to the handling of eebps for employment recortié.

Citing Board of Trustees v. Superior Cotit Hurd contends that under § 1198.5
a “zone of privacy” encompasses an employee’s dential personnel files, which

supports a finding of good cause to keep the Letteler seat>

154 CaL.LAB. CODE § 1198.5(q).
155 |d. § 1198.5(a).
156 Seeid§ 1198.5(d)(1) & (2).

157 SeeCAL. Civ. PROC. CODE § 1985.6. Section 1985.6(a)(3) defines “employimen
records” as “the original or any copy of books, wiments, other writings, or
electronic data pertaining to the employment of amployee maintained by the
current or former employer of the employee, or by Ebor organization that has
represented or currently represents the employee.”

158 174 Cal. Rptr. 160 (Cal. Ct. App. 1981)
159 HOB 21.
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In Board of Trusteesthe plaintiff, a faculty member of Stanford's soh of
medicine, brought a suit for libel and other deftoma conduct against the Board of
Trustees of the university and several other imlials, including Dr. Zoltan J. Lucas.
The case arose out of a long-running dispute betvilee plaintiff and Lucas regarding
competing accusations of research misconduct, dimtjuaccusations by Lucas against
the plaintiff for “serious violations of scientifiethics,” reflected in letters from the two
doctors submitted to the universify. In prosecuting his defamation suit, the plaintiff
sought, among other things, copies of his “pershriarure, and promotion files.” The
university, however, refused to produce them basedits confidentiality policy
pertaining to peer evaluations.

The trial court ordered production of those docurserxcept for “letters of
reference” written while he was being consideredeimployment at the university. In
setting aside that decision, the Court of Appea¢ddhat even when discovery of private
information is directly relevant to issues of omggpilitigation, discovery of it may be

precluded if a court finds that, on balance, thedamental right of privacy outweighs a

180 See Bd. of Trs.174 Cal. Rptr. at 162-64. The plaintiff allegtdt the other
defendants “(1) hadepublished Dr. Lucas' countercomplaints to ‘numerous
academic and administrative personnel in the Stdrdoientific community’ and
to the Department of Health, Education and Welfamed (2) had ‘willfully
concealed from plaintiff [Dr. Dong] the true evdioas of at least one committee
of academic peers appointed to evaluate chargssientific misconduct against
the defendant Lucas, and during the period of sumitealment, misrepresented
the true nature of said evaluations, plaintiffderan said evaluations, and
plaintiff's attitude concerning the preservation tbé integrity of the Stanford
academic community, to the courts, the public, affitials of the United States
government . .. .”Ild. at 163.
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compelling public need for the discovéfy. The court explained that the action
concerned “conflicting rights of privacy, i.e., @plaintiff's] right of access to private

information about himself, vis-a-vis that of thagkose confidential communications are
in [his] personnel, tenure, and promotion filé&”

In deciding the issue, the Court of AppeaBioard of Trusteesxamined an older
version of § 1198.5 which stated: “Every employkals. . . upon the request of an
employee, permit that employee to inspect suchoped files which are used or have
been used to determine that employee's qualificgtitor employment, promotion,
additional compensation, or termination or othecugilinary action . . . . This section . ..
shall not apply to letters of referend® The court interpreted the term “letters of
reference” to mean “communications concerning thealfifications of a person seeking
employment . . . given by someone familiar withntfieas well as “answers in writing
from persons ‘to whom inquiries as to charactealaitity can be made,” regardless of
whether or not they were submitted to the universitter the plaintiff began his

employment-®*

1 geeidat 164, 167.
162 |d. at 166 (finding that the documents in the pléfistipersonnel file, whether
pertaining to his initial employment or conduct eaftbeing hired, were
communicated to the university in confidence armlisf were covered by the
communicators’ right of privacy) (original emphasisitted).

163 Bd. of Trs, 174 Cal. Rptr. 160, 167 (Cal. Ct. App. 1981).

164 Id
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The court found that even if the items the plafrgdught were letters of reference,
there was no compelling state purpose in maintgirtimeir confidentiality and the
“privacy rights of our instant concern” would bespected by redacting the names and
other identifying information of the confidentiabmmunications’ author€® As such,
the plaintiff was entitled to discovery of his pamsel file, subject to the redaction of the
identifying information of those who furnished infoation to the university about
him.*®

The decision inBoard of Trusteesloes not support Hurd’s position. First, it
presents a different factual scenario. Unlike plantiff in Board of TrusteesHurd and
the parties to this 8 220 action already have & abghe Letter. Rather than seeking to
overcome competing third party privacy interest®lbain the Letter, he seeks to use 8
1198.5 as a shield to prevent its public disclosureaddition, the manifest purpose of §
1198.5 is at odds with Hurd’'s argument that it jdeg him, or Fisher, with a privacy

right sufficient to prevent the unsealing of thdrédl Letter. As previously noted, the

section establishes minimum standards for the oigpe of personnel records by

185 |d. at 168 (noting that courts should impose palitiaitations rather than outright

denial of discovery when doing so would preservdhenwise affected
constitutional rights).

186 |d. at 169. Although Hurd contends that “the cousatiowed discovery of third
party communications to the university concerninfaeulty member,” HOB 21,
the plaintiff was entitled to discover these thiraty communications, subject to
certain restrictionsBd. of Trs, 174 Cal. Rptr. at 169.
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employees, such as Hurd. It does not create imdigme privacy interests in those
records to enable an employee to keep them cortifedém litigation.

Furthermore, the court iBoard of Trustee$ound that the “manifest purpose” of
the “letter of reference” exception to an emplogegjht to inspect his records was “to
insure privacy ofall furnishers of confidential information used to aetetine an
employee’s qualifications for employment, promoticadditional compensation, or
termination, or other disciplinary actioh®® In this regard, Hurd contends that unsealing
the Letter would impair the confidentiality thatsker expected when she caused the
Letter to be sent to HP.

This argument is without merit. The fact that tbetter was sent on Fisher’'s
behalf and its pejorative nature have long beemknindependently of this action. At its
core, § 1198.5 is a labor statute intended to gowr employee’s access to his own
employment file. This case does not involve teate. Moreover, Hurd has not adduced
any evidence or argument that supports the praopodiat once an employee has access
to disputed materials from his personnel file, hent can use the statute as a shield to
avoid public disclosure of those materials. Theref81198.5 has no bearing on whether

Hurd now has good cause to prevent this Court fsosealing the Allred Lettef?

167 |d. at 166.

188 Similarly, § 1985.6 is also inapposite.
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6. CALIFORNIA CiviL CODE § 985

Finally, Hurd argues thatACIFORNIA CiviL CODE § 985 provides a basis for good
cause to keep the Letter under seal. In partichkamasserts that, under the statute, he is
the legal owner of the Letter and neither he ngae else may publish it against the
wishes of the author, Allred. Because Hurd andefllhave made clear they wish to
keep the Letter confidential and avoid its publmat Hurd contends that § 985 provides
good cause for this Court to keep the Letter usdat. Plaintiff disagrees, claiming that
§ 985 is inapplicable to this case because it gmvtre rights and liabilities pertaining to
any “common law copyright” in the Letter and doed noncern confidentiality or the
filing of documents under seal.

Section 985 states: “Letters and other private camoations in writing belong to
the person to whom they are addressed and delivergdthey cannot be published
against the will of the writer, except by authorif law.”®® It is part of a group of
statutory provisions that codify California’s versi of common law copyright law®
Common law copyright generally pertains to an autbo creator’s right to first
publication of their work; once the work is pubksh the owner's common-law

protection is gone and anyone may copy the Work.

169 CaL. CIv. CoDE § 985.

170 SeeSmith v. Pauyl 345 P.2d 546, 554 (Cal. Ct. App. 195@plding v. R.K.O.
Pictures 221 P.2d 95, 97 (Cal. 1950) (citinguC CIv. CODE § 980).

171 SeeSmith 345 P.2d at 554.

62



Having considered the parties’ arguments, | hodd §1985 does not provide good
cause to keep the Letter under seal. Hurd mad® 885 argument in less than a page in
his opening brief and did not attempt seriouslpadoance it in either his reply brief or at
the Hearing. He also cited only one case for ttepgsition that unsealing the Letter
would constitute an unwarranted publication und®88§, without making any showing
that 8 985 would apply to this action in the fipkice. For these reasons, Hurd arguably
waived this argument by not fairly presenting ittie Court."?

Even assuming Hurd did not waive his argument ugde85, however, | find that
statute is inapplicable here. The lone case digdHurd, Carpenter Foundation v.
Oakes demonstrates that 8§ 985 is an intellectual ptyp&atute aimed at protecting the
right of an owner of an unpublished intellectuabguction to first publish or copy his

work.!”® Beyond that, the€€arpentercase provides no guidance as to whether a court

172 geeSimon v. Navellier Series Fun@000 WL 1597890, at *9 n.38 (Del. Ch. Oct.
19, 2000) (noting that a party waived his argumieetause he did not fairly
present it to the court in his briefs).

173103 Cal. Rptr. 368, 375 (Cal. Ct. App. 1972). Carpenter the Court of Appeal
affirmed the trial court’s decision to enjoin thefendant from publishing or
distributing copies of two of his literary workshigh contained “large extracts
from” materials he received from the plaintiff. &lplaintiff was a Rhode Island
nonprofit corporation that collected and presemtechs by and about Mary Baker
Eddy, the discoverer and founder of Christian Smemnd made them accessible
to “qualified students throughout the worldldl. at 370. The defendant was one
such qualified student who obtained copies of sdviems related to Eddy,
subject to a number of “conditions accompanyingifihdelivery.” Id. at 371.
One condition was that the works “would be giveryaa limited, private and
restricted circulation to those students of ChaistEcience defined as ‘qualified.”
Id. Subsequently, without the knowledge or consétte plaintiff, the defendant
wrote two works containing significant extractsrfrahe Eddy works that were
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may unseal a letter properly on file with the camhien such letter’'s author and recipient
object. This is not a copyright suit and Hurd hatarticulated any persuasive basis as to
why a common law copyright statute that determm&gsership and publication rights to
a private communication would preclude a court fnamsealing an exhibit to a pleading
in litigation unrelated to those rights. FurthermyoHurd has failed to demonstrate that
the Letter is the kind of “private communicatiomfat might qualify for protection under

§ 985. Thus, Hurd has not shown that § 985 previgted cause to keep the Letter under
seal.

7. Waiver

Plaintiff contends that, even if Hurd has articathtin applicable privilege or right
to privacy, he has waived it because he has nedact a manner consistent with an
intent to keep the Letter confidential. Having cloled that, subject to the narrow
exception outlinedupraPart 11.B.1.c, Hurd has not articulated such ail@ge or right, |
do not reach Plaintiff's waiver argument.

C. Interests favoring public disclosure

As discussedupraPart Il.LA, a party seeking to maintain a documamder seal

pursuant to Rule 5(g)(2) must demonstrate goodecémursdoing so. Having considered

published without regard to those restrictioihd. at 371-72. The Court of Appeal
ultimately did not address whether any infringemaina common law copyright
occurred and grounded its holding, instead, in re@ttlaw, affirming the lower
court’s injunction because the defendant breachedrplied contract with the
plaintiff by violating the restrictions accompangihis receipt and use of the Eddy
works. Id. at 377.
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Hurd’s arguments for keeping the Letter under deabw must balance them against the
public’s interest in having items filed in this Gbbecome part of the public record.

Hurd contends that the public’s interest is slightl, in any case, his interests in
keeping the Letter confidential, including thoseriekd from privacy rights and
privileges provided by California law as discusseghra outweigh this interest. First,
Hurd asserts that a balancing of the relevantastsrfavors keeping the Letter sealed. In
particular, he argues that disclosure will cause hreparable harm, though he never
elaborates on this concept, whereas Plaintiff amel public will suffer no legally
cognizable harm if it is kept under seal. Hurd bagizes that Plaintiff already has a
copy of the Letter and asserts that Plaintiff arRlsHnterests in its disclosure are limited
because neither Plaintiff nor HP has taken thetiposthat unsealing the Letter would

have a bearing on this § 220 actidn.

174 gSeeCantor Fitzgerald, Inc. v. Cantp2001 WL 422633, at *2 (Del. Ch. Apr. 17,
2001).

17> HOB 4, 23; HRB 4-5 (citing PAB 2 (“Plaintiff's Bel. Code §220 action does not
turn on publicizing the Allred Letter and ultimatePlaintiff's investigative
purpose is neither furthered nor undermined by ghblication of the Allred
Letter. While Plaintiff opposes Hurd's attempt hévedrape these proceedings
with the same furtiveness that characterized hisragtions with Ms. Fisher.
Plaintiff has no vested interest in pressing tiseldsure of the Allred Letter. Still,
by his motion, Hurd seeks to bury the Allred Leti@d information derived from
it from the public and HP's public shareholders. the reasons explained in detalil
below, Plaintiff opposes any suggestion that hppr purpose in investigating
the facts and circumstances of Hurd's departuren fitP warrants the veil of
secrecy that Hurd now seeks.”); DRB 1 (“HP takegasition on whether or not
the Court should seal the records at issue in lduraition.”)).
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Hurd, however, misapprehends the relevant counterydnterest. Unlike in a

preliminary injunction context where the court lmalas each party’s interests to see

whether the equities favor granting injunctive etlia court addressing a Rule 5(g)

motion must balance the privacy interests of thypseeking to keep a document under

seal against the public’s right to an open coudtey, discussed furthémfra. The

standard is whether Hurd can demonstrate “goodetassfficient to overcome the

public’s right of access, not whether Hurd’s inggsein confidentiality outweigh his

adversaries’ interests in or need for disclosure.any event, as discussedpra Hurd

has not demonstrated that California law provides Wwith “good cause” to keep the

Letter sealed. Similarly, he has failed to aratelthe harm he would suffer if it were

unsealed, let alone that such harm would be iregp@ror outweigh the public’s right to

know17®

In that regard, Hurd denies that any public intesegpports unsealing the Letter.

This argument ignores, however, “Delaware's commmtimto the principles of open

176

This Court will not keep a document under seaispant to Rule 5(g) merely
because it contains embarrassing details conceitsisgbject; rather, it will do so
only upon a showing of good caus8ee Kronenberg v. Katd372 A.2d 568, 609
(Del. Ch. 2004) (“The mere fact that a defendara inusiness case is accused of
wrongdoing and that he would prefer for the pubimt to know about those
accusations does not justify the sealing of theplamt; otherwise, most of this
court's docket would be under sealsge alsad., C.A. No. 19964, at 4 (Del. Ch.
Oct. 24, 2003) (TRANSCRIPT) (“The idea that someésnfuture business
partners might read about matters of public redora previous lawsuit, if | were
to tolerate that as excusing sealing of a publoom, then | can’'t imagine what
businessman with any type of diversive dealingsldm@uwish every one of his or
her business disputes to be kept confidential.cadirse, why would one want to
taint one’s future relations with . . . problemslgrast dealings.”).
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government reflected in the First Amendment to Wmeted States Constitution, and in
Delaware's common law* Rule 5(g)’s default position reflects this traafit of open
proceedings and places strict limits on a partiitg to maintain filings under seaf®
The public’s right of access exists “to enhanceytaptrust in the fairness of the justice
system, to promote public participation in the wogs of government, and to protect
constitutional guarantee$’”® Indeed, if trial courts permit the sealing of mliged
documents simply because one of the parties takesr@asonably broad view of what is
confidential, the court risks injuring the publigight of access®

According to Hurd, the public’s right of accesss@mewhat more circumscribed

in the context of a § 220 action because docummwoiduced in that type of proceeding

generally are subject to a confidentiality agreentetween the parti€s’ In that regard,

177 Kronenberg 872 A.2d at 607-08 (noting that this Court hdegal duty to honor

the legitimate interest of the public and the piassccess to judicial proceedings).

178 See, e.gOne Sky, Inc. v. Kat2005 WL 1300767, at *1 (Del. Ch. May 12, 2005);
Kronenberg 872 A.2d at 607see alsoCantor Fitzgerald, Inc. v. Cantpr2001
WL 422633, at *1 (Del. Ch. Apr. 17, 2001) (“Unitestates' citizens have a
fundamental ‘right to be informed of the operati@igovernment and to an open
court system.’” This right translates into a prestiompthat the press and public
have a right of access to judicial documents andrds. This concept is known as
the Common Law Right of Access and is adopted &n@eledged in Court of
Chancery Rule 5(g).”).

179 Kronenberg 872 A.2d at 610 n.80 (citing Arthur R. MilleConfidentiality,
Protective Orders, and Public Access to the Couir@s HARV. L. REv. 427, 429
(1991)).

180 See, e.gOne Sky, In¢.2005 WL 1300767, at *Kronenberg 872 A.2d at 608.
181 SeeHRB 14-15; Tr. 12.
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Hurd also reiterates that the Letter originally wasbject to such a confidentiality
agreement in this action. This is immaterial, hogre because the producing party, HP,
subsequently dedesignated the Letter in the Amerddgdement and does not seek to
have it deemed confidential.
As then-Vice Chancellor Lamb explainedDisney v. Walt Disney Co.

[T]he provision of nonpublic corporate books ancorels to a

stockholder making a demand pursuant to Section w20

normally be conditioned upon a reasonable confidkiyt

order. Delaware courts have repeatedly ‘placedoredse

restrictions on shareholders' inspection rightthexcontext of

suit brought under 8Del. C. § 220, and [have] made

disclosure contingent upon the shareholder firsseating to
a reasonable confidentiality agreeméfit.’

An oft-recurring situation in § 220 confidentialibattles is that after the parties agree to
exchange information pursuant to a confidentiabiyreement, the plaintiffs seek to
disclose certain of the information the defendamporation designated as confidential,
arguing that it is not actually confidential or,itfis, the benefit of disclosing it to the
defendant’s stockholders outweighs any harm todésfendant®® In these situations,

because of the narrow scope of a § 220 action hedmportance of confidentiality

182 Disney v. Walt Disney C02005 WL 1538336, at *1 (Del. Ch. June 20, 2005);
Romero v. Dowdell2006 WL 1229090 (Del. Ch. Apr. 28, 2006) (“As ¥ic
Chancellor Lamb recognized in thBisney decision, there is a reasonable
expectation that confidential information produced the books and records
context will be treated as confidential unless andl disclosed in the course of
litigation or pursuant to some other legal requieend) (internal citations
omitted).

183 See Pershing Square, L.P. v. Ceridian Co§23 A.2d 810, 820-21 (Del. Ch.
2007) (internal citations omitted).
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regarding sensitive corporate and business affénes, reviewing court must ““make
specific findings as to whether the documents amefidential.” If they are, [it] will
address: (1) whether the company breached suchdeotiflity; and (2) ‘the potential
benefits and potential harms from disclosing theutioents for [the] stated purpose&*
This is not the situation here, however. WhileiHiBally deemed the Letter to be
confidential under the Confidentiality Agreementcredibly argues that it did so only as
a temporary accommodation to Hurd to give him timevork out an agreement with
Plaintiff or otherwise pursue any claim that thetéeshould be kept confidentisf HP
does not contend that the Letter contains any denfial information belonging to it.
HP further explained that, under the circumstanttesireat the [Letter] as some type of
personal, non-business communication [of Hurd'&jick [it] as so baseless that HP

186 Moreover, as discussed

could not in good faith assert confidentiality as it.
previously, Hurd has not articulated a basis, un@alfornia law or otherwise, for
finding the Letter to be a protectable confidentammunication. Therefore, the fact
that this is a § 220 action does not negate myifqthat the Letter is not confidential,

except to the extent it contains statements regartiurd’s family and his relationship

with them, and, therefore, must be unsealed.

184 |d. at 821 (internal citations omitted)jsney 2005 WL 1538336, at *1.
185 SeeBishop Aff. Exs. C & E.
% DRB3.
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On Hurd's pending Complaint Motion, he had the leardinder Rule 5(g) to
demonstrate good cause to keep the Allred Lettdeiuseal. He has not met that burden.
Therefore, | hold that the Letter must be unsealdgect to the redactions specified in
the accompanying Order.

II. CONCLUSION

For the foregoing reasons, | deny Hurd’'s motionkeep the Allred Letter
confidential and under seal, subject to the limaggdeption specified in this Opinion. An

Order implementing this ruling is being enteredteomporaneously with this Opinion.
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